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and Jim for standing by me and want
everyone to know how much | treas-
ured and will miss this friendship.

Mr. President, | also ask unanimous
consent that the Louisville Courier-
Journal editorial of January 5, 1995 be
printed in the CONGRESSIONAL RECORD
following my remarks.

There being no objection, the edi-
torial was ordered to be printed in the
RECORD, as follows:

JAMES FLEMING’S EXAMPLE

The death of James Fleming leaves an
empty place in our civic life. He was, in a
state where politics has more than usual sig-
nificance, a consummate politician. His
work in the public arena was a repudiation
of those who like to use the word “‘political’
as a pejorative.

This is a particularly poignant moment for
the departure of Mr. Fleming, a long-time
aide to U.S. Sen. Wendell Ford and one of the
people most responsible for the current
forms of Kentucky governance.

In Washington, a battalion of newly em-
powered Republicans are conducting an ob-
tuse, overbroad assault on the whole notion
of activist government.

They’re billing the attack as some sort of
noble revolution. Others say it’s just a self-
indulgent revenge against those who’ve
tried, in recent decades, to make representa-
tive democracy work for the disadvantaged.

Mr. Fleming didn’t take much time to
argue such points. He knew the value of a
properly functioning government, in Frank-
fort or Washington. He understood the me-
chanics of democracy. he knew how to over-
haul the machinery of government, to make
it click and hum. He read voraciously, asked
questions relentlessly, informed himself
fully. He digested the Federal Register as
avidly as the daily weather report. He shared
his information and insight with those he
mentored.

What he did not do is posture. Which made
him unusual around here and virtually
unique in the nation’s capital.

Most important, he had a moral compass
that belied his image as a gruff operative.

His directional indicator was not held in
place by the kind of genteel insensitivity
that points the way for Newt and Newt’s fol-
lowers.

Mr. Fleming’s legacy is what he did, not
what he undid.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

UNFUNDED MANDATE REFORM
ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
proceed to the consideration of S. 1,
which the clerk will report.

The legislative clerk read as follows:

A bill (S. 1) to curb the practice of impos-
ing unfunded Federal mandates on States
and local governments; to strengthen the
partnership between the Federal Govern-
ment and State, local and tribal govern-
ments; to end the imposition, in the absence
of full consideration by Congress, of Federal
mandates on State, local, and tribal govern-
ments without adequate funding, in a man-
ner that may displace other essential gov-
ernmental priorities; and to ensure that the
Federal Government pays the costs incurred
by those governments in complying with cer-
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tain requirements under Federal statutes
and regulations, and for other purposes.

The Senate proceeded to consider the
bill which had been reported from the
Committee on the Budget and the Com-
mittee on Governmental Affairs, with
amendments; as follows:

(The parts of the bill intended to be strick-
en are shown in boldface brackets and the
parts of the bill intended to be inserted are
shown in italic.)

S.1

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““‘Unfunded
Mandate Reform Act of 1995”".

SEC. 2. PURPOSES.

The purposes of this Act are—

(1) to strengthen the partnership between
the Federal Government and States, local
governments, and tribal governments;

(2) to end the imposition, in the absence of
full consideration by Congress, of Federal
mandates on States, local governments, and
tribal governments without adequate Fed-
eral funding, in a manner that may displace
other essential State, local, and tribal gov-
ernmental priorities;

(3) to assist Congress in its consideration
of proposed legislation establishing or revis-
ing Federal programs containing Federal
mandates affecting States, local govern-
ments, tribal governments, and the private
sector by—

(A) providing for the development of infor-
mation about the nature and size of man-
dates in proposed legislation; and

(B) establishing a mechanism to bring such
information to the attention of the Senate
and the House of Representatives before the
Senate and the House of Representatives
vote on proposed legislation;

(4) to promote informed and deliberate de-
cisions by Congress on the appropriateness of
Federal mandates in any particular instance;

(5) to require that Congress consider
whether to provide funding to assist State,
local, and tribal governments in complying
with Federal mandates, to require analyses
of the impact of private sector mandates,
and through the dissemination of that infor-
mation provide informed and deliberate deci-
sions by Congress and Federal agencies and
retain competitive balance between the pub-
lic and private sectors;

(6) to establish a point-of-order vote on the
consideration in the Senate and House of
Representatives of legislation containing
significant Federal mandates; and

(7) to assist Federal agencies in their con-
sideration of proposed regulations affecting
States, local governments, and tribal govern-
ments, by—

(A) requiring that Federal agencies develop
a process to enable the elected and other of-
ficials of States, local governments, and
tribal governments to provide input when
Federal agencies are developing regulations;
and

(B) requiring that Federal agencies prepare
and consider better estimates of the budg-
etary impact of regulations containing Fed-
eral mandates upon States, local govern-
ments, and tribal governments before adopt-
ing such regulations, and ensuring that
small governments are given special consid-
eration in that process.

SEC. 3. DEFINITIONS.

(a) IN GENERAL.—For purposes of this Act—

(1) the terms defined under paragraphs (11)
through (21) of section 3 of the Congressional
Budget and Impoundment Control Act of 1974
(as added by subsection (b) of this section)
shall have the meanings as so defined; and
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(2) the term “‘Director’”” means the Director
of the Congressional Budget Office.

(b) CONGRESSIONAL BUDGET AND IMPOUND-
MENT CONTROL ACT OF 1974.—Section 3 of the
Congressional Budget and Impoundment
Control Act of 1974 is amended by adding at
the end thereof the following new para-
graphs:

““(11) The term ‘Federal intergovernmental
mandate’ means—

“(A) any provision in legislation, statute,
or regulation that—

““(i) would impose an enforceable duty upon
States, local governments, or tribal govern-
ments, except—

“(1) a condition of Federal assistance or

“(11) a duty arising from participation in a
voluntary Federal program, except as pro-
vided in subparagraph (B)); or

““(ii) would reduce or eliminate the amount
of authorization of appropriations for Fed-
eral financial assistance that would be pro-
vided to States, local governments, or tribal
governments for the purpose of complying
with any such previously imposed duty un-
less such duty is reduced or eliminated by a
corresponding amount; or

““(B) any provision in legislation, statute,
or regulation that relates to a then-existing
Federal program under which $500,000,000 or
more is provided annually to States, local
governments, and tribal governments under
entitlement authority, if the provision—

“@)(1) would increase the stringency of
conditions of assistance to States, local gov-
ernments, or tribal governments under the
program; or

“(11) would place caps upon, or otherwise
decrease, the Federal Government’s respon-
sibility to provide funding to States, local
governments, or tribal governments under
the program; and

““(ii) the States, local governments, or trib-
al governments that participate in the Fed-
eral program lack authority under that pro-
gram to amend their financial or pro-
grammatic responsibilities to continue pro-
viding required services that are affected by
the legislation, statute or regulation.

““(12) The term ‘Federal private sector
mandate’ means any provision in legislation,
statute, or regulation that—

“(A) would impose an enforceable duty
upon the private sector except—

‘(i) a condition of Federal assistance; or

“(ii) a duty arising from participation in a
voluntary Federal program; or

““(B) would reduce or eliminate the amount
of authorization of appropriations for Fed-
eral financial assistance that will be pro-
vided to the private sector for the purposes
of ensuring compliance with such duty.

““(13) The term ‘Federal mandate’ means a
Federal intergovernmental mandate or a
Federal private sector mandate, as defined in
paragraphs (11) and (12).

““(14) The terms ‘Federal mandate direct
costs’ and ‘direct costs’—

“(A)(i) in the case of a Federal intergov-
ernmental mandate, mean the aggregate es-
timated amounts that all States, local gov-
ernments, and tribal governments would be
required to spend in order to comply with
the Federal intergovernmental mandate; or

“(ii) in the case of a provision referred to
in paragraph (11)(A)(ii), mean the amount of
Federal financial assistance eliminated or
reduced.

““(B) in the case of a Federal private sector
mandate, mean the aggregate estimated
amounts that the private sector will be re-
quired to spend in order to comply with the
Federal private sector mandate;

““(C) shall not include—

“(i) estimated amounts that the States,
local governments, and tribal governments
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(in the case of a Federal intergovernmental
mandate) or the private sector (in the case of
a Federal private sector mandate) would
spend—

“(1) to comply with or carry out all appli-
cable Federal, State, local, and tribal laws
and regulations in effect at the time of the
adoption of the Federal mandate for the
same activity as is affected by that Federal
mandate; or

“(I1) to comply with or carry out State,
local governmental, and tribal governmental
programs, or private-sector business or other
activities in effect at the time of the adop-
tion of the Federal mandate for the same ac-
tivity as is affected by that mandate; or

‘(i) expenditures to the extent that such
expenditures will be offset by any direct sav-
ings to the States, local governments, and
tribal governments, or by the private sector,
as a result of—

“(I) compliance with the Federal mandate;
or

“(11) other changes in Federal law or regu-
lation that are enacted or adopted in the
same bill or joint resolution or proposed or
final Federal regulation and that govern the
same activity as is affected by the Federal
mandate; and

‘(D) shall be determined on the assump-
tion that State, local, and tribal govern-
ments, and the private sector will take all
reasonable steps necessary to mitigate the
costs resulting from the Federal mandate,
and will comply with applicable standards of
practice and conduct established by recog-
nized professional or trade associations. Rea-
sonable steps to mitigate the costs shall not
include increases in State, local, or tribal
taxes or fees.

[“(15) The term ‘amount’ means the
amount of budget authority for any Federal
grant assistance program or any Federal pro-
gram providing loan guarantees or direct
loans.

[*“(16) The term ‘private sector’ means in-
dividuals, partnerships, associations, cor-
porations, business trusts, or legal represent-
atives, organized groups of individuals, and
educational and other nonprofit institu-
tions.]

““(15) The term ‘private sector’ means all per-
sons or entities in the United States, except for
State, local, or tribal governments, including in-
dividuals, partnerships, associations, corpora-
tions, and educational and nonprofit institu-
tions.

[““(17)]1 (16) The term ‘local government’
has the same meaning as in section 6501(6) of
title 31, United States Code.

[“(18)]1 (17) The term ‘tribal government’
means any Indian tribe, band, nation, or
other organized group or community, includ-
ing any Alaska Native village or regional or
village corporation as defined in or estab-
lished pursuant to the Alaska Native Claims
Settlement Act (83 Stat. 688; 43 U.S.C. 1601 et
seg.) which is recognized as eligible for the
special programs and services provided by
the United States to Indians because of their
special status as Indians.

[“(19)]1 (18) The term ‘small government’
means any small governmental jurisdictions
defined in section 601(5) of title 5, United
States Code, and any tribal government.

[““(20)]1 (19) The term ‘State’ has the same
meaning as in section 6501(9) of title 31, Unit-
ed State Code.”

[“(21)1 (20) The term ‘agency’ has the
meaning as defined in section 551(1) of title 5,
United States Code, but does not include
independent regulatory agencies, as defined
in section 3502(10) of title 44, United States
Code.

[*“(22)]1 (21) The term ‘regulation’ or ‘rule’
has the meaning of ‘rule’ as defined in sec-
tion 601(2) of title 5, United States Code.["".]

““(23) The definitions under paragraphs (15)
through (22) shall apply only to section 408.”".
SEC. 4. EXCLUSIONS.

The provisions of this Act and the amend-
ments made by this Act shall not apply to
any provision in a bill or joint resolution be-
fore Congress and any provision in a pro-
posed or final Federal regulation that—
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(1) enforces constitutional rights of indi-
viduals;

(2) establishes or enforces any statutory
rights that prohibit discrimination on the
basis of race, religion, gender, national ori-
gin, or handicapped or disability status;

(3) requires compliance with accounting
and auditing procedures with respect to
grants or other money or property provided
by the United States Government;

(4) provides for emergency assistance or re-
lief at the request of any State, local, or
tribal government or any official of a State,
local, or tribal government;

(5) is necessary for the national security or
the ratification or implementation of inter-
national treaty obligations; or

(6) the President designates as emergency
legislation and that the Congress so des-
ignates in statute.

SEC. 5. AGENCY ASSISTANCE.

Each agency shall provide to the Director
of the Congressional Budget Office such in-
formation and assistance as the Director
may reasonably request to assist the Direc-
tor in carrying out this Act.

TITLE I—LEGISLATIVE ACCOUNTABILITY
AND REFORM
SEC. 101. LEGISLATIVE MANDATE ACCOUNTABIL-
ITY AND REFORM .

(a) IN GENERAL.—Title IV of the Congres-
sional Budget and Impoundment Control Act
of 1974 is amended by adding at the end
thereof the following new section:

“SEC. 408. LEGISLATIVE MANDATE ACCOUNT-
ABILITY AND REFORM .

‘““(a) DUTIES OF CONGRESSIONAL COMMIT-
TEES.—

““(1) IN GENERAL.—When a committee of au-
thorization of the Senate or the House of
Representatives reports a bill or joint resolu-
tion of public character that includes any
Federal mandate, the report of the commit-
tee accompanying the bill or joint resolution
shall contain the information required by
paragraphs (3) and (4).

““(2) SUBMISSION OF BILLS TO THE DIREC-
TOR.—When a committee of authorization of
the Senate or the House of Representatives
orders reported a bill or joint resolution of a
public character, the committee shall
promptly provide the bill or joint resolution
to the Director of the Congressional Budget
Office and shall identify to the Director any
Federal mandates contained in the bill or
resolution.

““(3) REPORTS ON FEDERAL MANDATES.—Each
report described under paragraph (1) shall
contain—

“(A) an identification and description of
any Federal mandates in the bill or joint res-
olution, including the expected direct costs
to State, local, and tribal governments, and
to the private sector, required to comply
with the Federal mandates;

‘“(B) a qualitative, and if practicable, a
quantitative assessment of costs and benefits
anticipated from the Federal mandates (in-
cluding the effects on health and safety and
the protection of the natural environment);
and

““(C) a statement of the degree to which a
Federal mandate affects both the public and
private sectors and the extent to which Fed-
eral payment of public sector costs or the
modification or termination of the Federal
mandate as provided under subsection
(©@)(B)(iii)(1V) would affect the competitive
balance between State, local, or tribal gov-
ernments and privately owned businesses.

‘“(4) INTERGOVERNMENTAL MANDATES.—If
any of the Federal mandates in the bill or
joint resolution are Federal intergovern-
mental mandates, the report required under
paragraph (1) shall also contain—

“(A)(i) a statement of the amount, if any,
of increase or decrease in authorization of
appropriations under existing Federal finan-
cial assistance programs, or of authorization
of appropriations for new Federal financial
assistance, provided by the bill or joint reso-
lution [and usable for activities of State,
local, or tribal governments subject to the
Federal intergovernmental mandates] to pay
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for the costs to State, local, and tribal govern-
ments of the Federal intergovernmental
mandate; and

“(ii) a statement of whether the committee
intends that the Federal intergovernmental
mandates be partly or entirely unfunded, and
if so, the reasons for that intention; and

““(B) any existing sources of Federal assist-
ance in addition to those identified in sub-
paragraph (A) that may assist State, local,
and tribal governments in meeting the direct
costs of the Federal intergovernmental man-
dates.

““(5) PREEMPTION CLARIFICATION AND INFOR-
MATION.—When a committee of authorization
of the Senate or the House of Representa-
tives reports a bill or joint resolution of pub-
lic character, the committee report accom-
panying the bill or joint resolution shall con-
tain, if relevant to the bill or joint resolu-
tion, an explicit statement on the extent to
which the bill or joint resolution preempts
any State, local, or tribal law, and, if so, an
explanation of the reasons for such preemp-
tion.

““(6) PUBLICATION OF STATEMENT FROM THE
DIRECTOR.—

““(A) Upon receiving a statement (including
any supplemental statement) from the Di-
rector under subsection (b)(1), a committee
of the Senate or the House of Representa-
tives shall publish the statement in the com-
mittee report accompanying the bill or joint
resolution to which the statement relates if
the statement is available at the time the re-
port is printed.

“(B) If the statement is not published in
the report, or if the bill or joint resolution to
which the statement relates is expected to be
considered by the Senate or the House of
Representatives before the report is pub-
lished, the committee shall cause the state-
ment, or a summary thereof, to be published
in the Congressional Record in advance of
floor consideration of the bill or joint resolu-
tion.

“‘(b) DUTIES OF THE DIRECTOR.—

““(1) STATEMENTS ON BILLS AND JOINT RESO-
LUTIONS OTHER THAN APPROPRIATIONS BILLS
AND JOINT RESOLUTIONS.—

“(A) FEDERAL INTERGOVERNMENTAL MAN-
DATES IN REPORTED BILLS AND RESOLUTIONS.—
For each bill or joint resolution of a public
character reported by any committee of au-
thorization of the Senate or the House of
Representatives, the Director of the Congres-
sional Budget Office shall prepare and sub-
mit to the committee a statement as follows:

“(i) If the Director estimates that the di-
rect cost of all Federal intergovernmental
mandates in the bill or joint resolution will
equal or exceed $50,000,000 (adjusted annually
for inflation) in the fiscal year in which any
Federal intergovernmental mandate in the
bill or joint resolution (or in any necessary
implementing regulation) would first be ef-
fective or in any of the 4 fiscal years follow-
ing such fiscal year, the Director shall so
state, specify the estimate, and briefly ex-
plain the basis of the estimate.

‘(i) The estimate required under clause (i)
shall include estimates (and brief expla-
nations of the basis of the estimates) of—

“(1) the total amount of direct cost of com-
plying with the Federal intergovernmental
mandates in the bill or joint resolution; and

“(I1) the amount, if any, of increase in au-
thorization of appropriations under existing
Federal financial assistance programs, or of
authorization of appropriations for new Fed-
eral financial assistance, provided by the bill
or joint resolution and usable by State,
local, or tribal governments for activities
subject to the Federal intergovernmental
mandates.

““(B) FEDERAL PRIVATE SECTOR MANDATES IN
REPORTED BILLS AND JOINT RESOLUTIONS.—For
each bill or joint resolution of a public char-
acter reported by any committees of author-
ization of the Senate or the House of Rep-
resentatives, the Director of the Congres-
sional Budget Office shall prepare and sub-
mit to the committee a statement as follows:
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“(i) If the Director estimates that the di-
rect cost of all Federal private sector man-
dates in the bill or joint resolution will equal
or exceed $200,000,000 (adjusted annually for
inflation) in the fiscal year in which any
Federal private sector mandate in the bill or
joint resolution (or in any necessary imple-
menting regulation) would first be effective
or in any of the 4 fiscal years following such
fiscal year, the Director shall so state, speci-
fy the estimate, and briefly explain the basis
of the estimate.

“(ii) Estimates required under this sub-
paragraph shall include estimates (and a
brief explanation of the basis of the esti-
mates) of—

“(1) the total amount of direct costs of
complying with the Federal private sector
mandates in the bill or joint resolution; and

“(11) the amount, if any, of increase in au-
thorization of appropriations under existing
Federal financial assistance programs, or of
authorization of appropriations for new Fed-
eral financial assistance, provided by the bill
or joint resolution usable by the private sec-
tor for the activities subject to the Federal
private sector mandates.

“(iit) If the Director determines that it is
not feasible to make a reasonable estimate
that would be required under clauses (i) and
(ii), the Director shall not make the esti-
mate, but shall report in the statement that
the reasonable estimate cannot be made and
shall include the reasons for that determina-
tion in the statement.

““(C) LEGISLATION FALLING BELOW THE DI-
RECT COSTS THRESHOLDS.—If the Director es-
timates that the direct costs of a Federal
mandate will not equal or exceed the thresh-
olds specified in paragraphs (A) and (B), the
Director shall so state and shall briefly ex-
plain the basis of the estimate.

““(c) LEGISLATION SUBJECT TO POINT OF
ORDER IN THE SENATE.—

““(1) IN GENERAL.—It shall not be in order in
the Senate to consider—

“(A) any bill or joint resolution that is re-
ported by a committee unless the committee
has published a statement of the Director on
the direct costs of Federal mandates in ac-
cordance with subsection (a)(6) before such
consideration; and

““(B) any bill, joint resolution, amendment,
motion, or conference report that would in-
crease the direct costs of Federal intergov-
ernmental mandates by an amount that
causes the thresholds specified in subsection
(b)(1)(A)(i) to be exceeded, unless—

‘(i) the bill, joint resolution, amendment,
motion, or conference report provides direct
spending authority for each fiscal year for
the Federal intergovernmental mandates in-
cluded in the bill, joint resolution, amend-
ment, motion, or conference report in an
amount that is equal to the estimated direct
costs of such mandate;

“(ii) the bill, joint resolution, amendment,
motion, or conference report provides an in-
crease in receipts and an increase in direct
spending authority for each fiscal year for
the Federal intergovernmental mandates in-
cluded in the bill, joint resolution, amend-
ment, motion, or conference report in an
amount equal to the estimated direct costs
of such mandate; or

“(iii) the bill, joint resolution, amend-
ment, motion, or conference report includes
an authorization for appropriations in an
amount equal to the estimated direct costs
of such mandate, and—

“(I) identifies a specific dollar amount es-
timate of the full direct costs of the mandate
for each year or other period during which
the mandate shall be in effect under the bill,
joint resolution, amendment, motion or con-
ference report, and such estimate is consist-
ent with the estimate determined under
paragraph (3) for each fiscal year;

“(11) identifies any appropriation bill that
is expected to provide for Federal funding of
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the direct cost referred to under subclause
(V) (aa);

(1) identifies the minimum amount that
must be appropriated in each appropriations
bill referred to in subclause (Il), in order to
provide for full Federal funding of the direct
costs referred to in subclause (I); and

“(IV)(aa) designates a responsible Federal
agency and establishes criteria and proce-
dures under which such agency shall imple-
ment less costly programmatic and financial
responsibilities of State, local, and tribal
governments in meeting the objectives of the
mandate, to the extent that an appropriation
Act does not provide for the estimated direct
costs of such mandate as set forth under
subclause (111); or

‘“(bb) designates a responsible Federal
agency and establishes criteria and proce-
dures to direct that, if an appropriation Act
does not provide for the estimated direct
costs of such mandate as set forth under
subclause (I11), such agency shall declare
such mandate to be ineffective as of October
1 of the fiscal year for which the appropria-
tion is not at least equal to the direct costs
of the mandate.

““(2) RULE OF CONSTRUCTION.—The provi-
sions of paragraph (1)(B)(iii)(1V)(aa) shall not
be construed to prohibit or otherwise re-
strict a State, local, or tribal government
from voluntarily electing to remain subject
to the original Federal intergovernmental
mandate, complying with the programmatic
or financial responsibilities of the original
Federal intergovernmental mandate and pro-
viding the funding necessary consistent with
the costs of Federal agency assistance, mon-
itoring, and enforcement.

““(3) COMMITTEE ON APPROPRIATIONS.—Para-
graph (1) shall not apply to matters that are
within the jurisdiction of the Committee on
Appropriations of the Senate or the House of
Representatives.

[““(4) DETERMINATION OF APPLICABILITY TO
PENDING LEGISLATION.—For purposes of this
subsection, on questions regarding the appli-
cability of this Act to a pending bill, joint
resolution, amendment, motion, or con-
ference report, the Committee on Govern-
mental Affairs of the Senate, or the Commit-
tee on Government Reform and Oversight of
the House of Representatives, as applicable,
shall have the authority to make the final
determination.]

[*“(5) DETERMINATIONS OF FEDERAL MAN-
DATE LEVELS.—For the purposes of this sub-
section, the levels of Federal mandates for a
fiscal year shall be determined based on the
estimates made by the Committee on the
Budget of the Senate or the House of Rep-
resentatives, as the case may be.]

‘“(d) ENFORCEMENT IN THE HOUSE OF REP-
RESENTATIVES.—It shall not be in order in
the House of Representatives to consider a
rule or order that waives the application of
subsection (c) to a bill or joint resolution re-
ported by a committee of authorization.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of contents in section 1(b)
of the Congressional Budget and Impound-
ment Control Act of 1974 is amended by add-
ing after the item relating to section 407 the
following new item:

‘“Sec. 408. Legislative mandate account-
ability and reform.”.
SEC. 102. ENFORCEMENT IN THE HOUSE OF REP-
RESENTATIVES.

(&) MOTIONS TO STRIKE IN THE COMMITTEE
OF THE WHOLE.—Clause 5 of rule XXII1 of the
Rules of the House of Representatives is
amended by adding at the end the following:

““(c) In the consideration of any measure
for amendment in the Committee of the
Whole containing any Federal mandate the
direct costs of which exceed the threshold in
section 408(c) of the Unfunded Mandate Re-
form Act of 1995, it shall always be in order,
unless specifically waived by terms of a rule
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governing consideration of that measure, to
move to strike such Federal mandate from
the portion of the bill then open to amend-
ment.”.

(b) COMMITTEE ON RULES REPORTS ON
WAIVED POINTS OF ORDER.—The Committee
on Rules shall include in the report required
by clause 1(d) of rule Xl (relating to its ac-
tivities during the Congress) of the Rules of
the House of Representatives a separate item
identifying all waivers of points of order re-
lating to Federal mandates, listed by bill or
joint resolution number and the subject mat-
ter of that measure.

(c) DETERMINATIONS.—

(1) DETERMINATION OF APPLICABILITY TO
PENDING LEGISLATION.—For purposes of this sec-
tion in the House of Representatives, on ques-
tions regarding the applicability of this Act to a
pending bill, joint resolution, amendment, mo-
tion, or conference report, the Committee on
Government Reform and Oversight of the House
of Representatives shall have the authority to
make the final determination.

(2) DETERMINATIONS OF FEDERAL MANDATE
LEVELS.—For the purposes of the application of
this section in the House of Representatives, the
levels of Federal mandates for a fiscal year shall
be determined based on the estimates made by
the Committee on the Budget of the House of
Representatives.

SEC. 103. ASSISTANCE TO COMMITTEES AND
STUDIES.

The Congressional Budget and Impound-
ment Control Act of 1974 is amended—

(1) in section 202—

(A) in subsection (c)—

(i) by redesignating paragraph (2) as para-
graph (3); and

(ii) by inserting after paragraph (1) the fol-
lowing new paragraph:

““(2) At the request of any committee of the
Senate or the House of Representatives, the
Office shall, to the extent practicable, con-
sult with and assist such committee in ana-
lyzing the budgetary or financial impact of
any proposed legislation that may have—

“(A) a significant budgetary impact on
State, local, or tribal governments; or

“(B) a significant financial impact on the
private sector.”’;

(B) by amending subsection (h) to read as
follows:

“(h) STUDIES.—

““(1) CONTINUING STUDIES.—The Director of
the Congressional Budget Office shall con-
duct continuing studies to enhance compari-
sons of budget outlays, credit authority, and
tax expenditures.

“‘(2) FEDERAL MANDATE STUDIES.—

“(A) At the request of any Chairman or
ranking member of the minority of a Com-
mittee of the Senate or the House of Rep-
resentatives, the Director shall, to the ex-
tent practicable, conduct a study of a Fed-
eral mandate legislative proposal.

““(B) In conducting a study on intergovern-
mental mandates under subparagraph (A),
the Director shall—

“(i) solicit and consider information or
comments from elected officials (including
their designated representatives) of State,
local, or tribal governments as may provide
helpful information or comments;

““(ii) consider establishing advisory panels
of elected officials or their designated rep-
resentatives, of State, local, or tribal gov-
ernments if the Director determines that
such advisory panels would be helpful in per-
forming responsibilities of the Director
under this section; and

“(iii) if, and to the extent that the Direc-
tor determines that accurate estimates are
reasonably feasible, include estimates of—

“(1) the future direct cost of the Federal
mandate to the extent that such costs sig-
nificantly differ from or extend beyond the 5-
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year period after the mandate is first effec-
tive; and

“(11) any disproportionate budgetary ef-
fects of Federal mandates upon particular in-
dustries or sectors of the economy, States,
regions, and urban or rural or other types of
communities, as appropriate.

“(C) In conducting a study on private sec-
tor mandates under subparagraph (A), the
Director shall provide estimates, if and to
the extent that the Director determines that
such estimates are reasonably feasible, of—

“(i) future costs of Federal private sector
mandates to the extent that such mandates
differ significantly from or extend beyond
the 5-year time period referred to in subpara-
graph (B)(iii)(1);

‘(i) any disproportionate financial effects
of Federal private sector mandates and of
any Federal financial assistance in the bill
or joint resolution upon any particular in-
dustries or sectors of the economy, States,
regions, and urban or rural or other types of
communities; and

“(iif) the effect of Federal private sector
mandates in the bill or joint resolution on
the national economy, including the effect
on productivity, economic growth, full em-
ployment, creation of productive jobs, and
international competitiveness of United
States goods and services.”’; and

(2) in section 301(d) by adding at the end
thereof the following new sentence: ‘“‘Any
Committee of the House of Representatives
or the Senate that anticipates that the com-
mittee will consider any proposed legislation
establishing, amending, or reauthorizing any
Federal program likely to have a significant
budgetary impact on any State, local, or
tribal government, or likely to have a sig-
nificant financial impact on the private sec-
tor, including any legislative proposal sub-
mitted by the executive branch likely to
have such a budgetary or financial impact,
shall include its views and estimates on that
proposal to the Committee on the Budget of
the applicable House.”.

SEC. 104. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Congressional Budget Office $4,500,000 for
each of the fiscal years 1996, 1997, 1998, 1999,
2000, 2001, and 2002 to carry out the provi-
sions of this Act.

SEC. 105. EXERCISE OF RULEMAKING POWERS.

The provisions of sections 101, 102, 103, 104,
and 107 are enacted by Congress—

(1) as an exercise of the rulemaking power
of the Senate and the House of Representa-
tives, respectively, and as such they shall be
considered as part of the rules of such House,
respectively, and such rules shall supersede
other rules only to the extent that they are
inconsistent therewith; and

(2) with full recognition of the constitu-
tional right of either House to change such
rules (so far as relating to such House) at
any time, in the same manner, and to the
same extent as in the case of any other rule
of each House.

SEC. 106. REPEAL OF CERTAIN ANALYSIS BY CON-
GRESSIONAL BUDGET OFFICE.

(a) IN GENERAL.—Section 403 of the Con-
gressional Budget Act of 1974 (2 U.S.C. 653) is
repealed.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of contents in section 1(b)
of the Congressional Budget and Impound-
ment Control Act of 1974 is amended by
striking out the item relating to section 403.
SEC. 107. EFFECTIVE DATE.

This title shall take effect on January 1,
1996 and shall apply only to legislation [in-
troduced] considered on and after such date.
TITLE II—REGULATORY ACCOUNTABILITY

AND REFORM
SEC. 201. REGULATORY PROCESS.

(a) IN GENERAL.—Each agency shall, to the

extent permitted in law—
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(1) assess the effects of Federal regulations
on State, local, and tribal governments
(other than to the extent that such regula-
tions incorporate requirements specifically
set forth in legislation), and the private sec-
tor including specifically the availability of
resources to carry out any Federal intergov-
ernmental mandates in those regulations;
and

(2) seek to minimize those burdens that
uniquely or significantly affect such govern-
mental entities, consistent with achieving
statutory and regulatory objectives.

(b) STATE, LOCAL, AND TRIBAL GOVERNMENT
INPUT.—Each agency shall, to the extent per-
mitted in law, develop an effective process to
permit elected officials (or their designated
representatives) of State, local, and tribal
governments to provide meaningful and
timely input in the development of regu-
latory proposals containing significant Fed-
eral intergovernmental mandates. Such a
process shall be consistent with all applica-
ble laws, including the provisions of chapter 5
of title 5, United States Code (commonly referred
to as the Administrative Procedure Act).

(c) AGENCY PLAN.—

(1) EFFECTS ON STATE, LOCAL AND TRIBAL
GOVERNMENTS.—Before establishing any reg-
ulatory requirements that might signifi-
cantly or uniquely affect small governments,
agencies shall have developed a plan under
which the agency shall—

(A) provide notice of the contemplated re-
quirements to potentially affected small
governments, if any;

(B) enable officials of affected small gov-
ernments to provide input under subsection
(b); and

(C) inform, educate, and advise small gov-
ernments on compliance with the require-
ments.

(2) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
each agency to carry out the provisions of
this section, and for no other purpose, such
sums as are necessary.

SEC. 202. STATEMENTS TO ACCOMPANY SIGNIFI-
CANT REGULATORY ACTIONS.

(a) IN GENERAL.—Before promulgating any
final rule that includes any Federal inter-
governmental mandate that may result in
the expenditure by State, local, or tribal
governments, and the private sector, in the
aggregate, of $100,000,000 or more (adjusted
annually for inflation by the Consumer Price
Index) in any 1 year, and before promulgat-
ing any general notice of proposed rule-
making that is likely to result in promulga-
tion of any such rule, the agency shall pre-
pare a written statement containing—

(1) estimates by the agency, including the
underlying analysis, of the anticipated costs
to State, local, and tribal governments and
the private sector of complying with the
Federal intergovernmental mandate, and of
the extent to which such costs may be paid
with funds provided by the Federal Govern-
ment or otherwise paid through Federal fi-
nancial assistance;

(2) estimates by the agency, if and to the
extent that the agency determines that ac-
curate estimates are reasonably feasible,
of—

(A) the future costs of the Federal inter-
governmental mandate; and

(B) any disproportionate budgetary effects
of the Federal intergovernmental mandate
upon any particular regions of the Nation or
particular State, local, or tribal govern-
ments, urban or rural or other types of com-
munities;

(3) a qualitative, and if possible, a quan-
titative assessment of costs and benefits an-
ticipated from the Federal intergovern-
mental mandate (such as the enhancement of
health and safety and the protection of the
natural environment);
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(4) the effect of the Federal private sector
mandate on the national economy, including
the effect on productivity, economic growth,
full employment, creation of productive jobs,
and international competitiveness of United
States goods and services; and

(5)(A) a description of the extent of the
agency’s prior consultation with elected rep-
resentatives (or their designated representa-
tives) of the affected State, local, and tribal
governments;

(B) a summary of the comments and con-
cerns that were presented by State, local, or
tribal governments either orally or in writ-
ing to the agency;

(C) a summary of the agency’s evaluation
of those comments and concerns; and

(D) the agency’s position supporting the
need to issue the regulation containing the
Federal intergovernmental mandates (con-
sidering, among other things, the extent to
which costs may or may not be paid with
funds provided by the Federal Government).

(b) PROMULGATION.—INn promulgating a
general notice of proposed rulemaking or a
final rule for which a statement under sub-
section (a) is required, the agency shall in-
clude in the promulgation a summary of the
information contained in the statement.

(c) PREPARATION IN CONJUNCTION WITH
OTHER STATEMENT.—ANY agency may pre-
pare any statement required under sub-
section (a) in conjunction with or as a part
of any other statement or analysis, provided
that the statement or analysis satisfies the
provisions of subsection (a).

SEC. 203. ASSISTANCE TO THE CONGRESSIONAL
BUDGET OFFICE.

The Director of the Office of Management
and Budget shall—

(1) collect from agencies the statements
prepared under section 202; and

(2) periodically forward copies of such
statements to the Director of the Congres-
sional Budget Office on a reasonably timely
basis after promulgation of the general no-
tice of proposed rulemaking or of the final
rule for which the statement was prepared.

SEC. 204. PILOT PROGRAM ON SMALL GOVERN-
MENT FLEXIBILITY.

(a) IN GENERAL.—The Director of the Office
of Management and Budget, in consultation
with Federal agencies, shall establish pilot
programs in at least 2 agencies to test inno-
vative, and more flexible regulatory ap-
proaches that—

(1) reduce reporting and compliance bur-
dens on small governments; and

(2) meet overall statutory goals and objec-
tives.

(b) PROGRAM Focus.—The pilot programs
shall focus on rules in effect or proposed
rules, or a combination thereof.

TITLE IHI—REVIEW OF UNFUNDED
FEDERAL MANDATES

SEC. 301. ESTABLISHMENT.

There is established a commission which
shall be known as the ‘““Commission on Un-
funded Federal Mandates’ (in this title re-
ferred to as the ““Commission’’).

SEC. 302. REPORT ON UNFUNDED FEDERAL MAN-
DATES BY THE COMMISSION.

(@) IN GENERAL.—The Commission shall in
accordance with this section—

(1) investigate and review the role of un-
funded Federal mandates in intergovern-
mental relations and their impact on local,
State, and Federal government objectives
and responsibilities; and

(2) make recommendations to the Presi-
dent and the Congress regarding—
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(A) allowing flexibility for States, local,
and tribal governments in complying with
specific unfunded Federal mandates for
which terms of compliance are unnecessarily
rigid or complex;

(B) reconciling any 2 or more unfunded
Federal mandates which impose contradic-
tory or inconsistent requirements;

(C) terminating unfunded Federal man-
dates which are duplicative, obsolete, or
lacking in practical utility;

(D) suspending, on a temporary basis, un-
funded Federal mandates which are not vital
to public health and safety and which
compound the fiscal difficulties of States,
local, and tribal governments, including rec-
ommendations for triggering such suspen-
sion;

(E) consolidating or simplifying unfunded
Federal mandates, or the planning or report-
ing requirements of such mandates, in order
to reduce duplication and facilitate compli-
ance by States, local, and tribal govern-
ments with those mandates; and

(F) establishing common Federal defini-
tions or standards to be used by States,
local, and tribal governments in complying
with unfunded Federal mandates that use
different definitions or standards for the
same terms or principles.

(3) IDENTIFICATION OF RELEVANT UNFUNDED
FEDERAL MANDATES.—Each recommendation
under paragraph (2) shall, to the extent prac-
ticable, identify the specific unfunded Fed-
eral mandates to which the recommendation
applies.

(b) CRITERIA.—

(1) IN GENERAL.—The Commission shall es-
tablish criteria for making recommendations
under subsection (a).

(2) ISSUANCE OF PROPOSED CRITERIA.—The
Commission shall issue proposed criteria
under this subsection not later than 60 days
after the date of the enactment of this Act,
and thereafter provide a period of 30 days for
submission by the public of comments on the
proposed criteria.

(3) FINAL CRITERIA.—Not later than 45 days
after the date of issuance of proposed cri-
teria, the Commission shall—

(A) consider comments on the proposed cri-
teria received under paragraph (2);

(B) adopt and incorporate in final criteria
any recommendations submitted in those
comments that the Commission determines
will aid the Commission in carrying out its
duties under this section; and

(C) issue final criteria under this sub-
section.

(c) PRELIMINARY REPORT.—

(1) IN GENERAL.—Not later than 9 months
after the date of the enactment of this Act,
the Commission shall—

(A) prepare and publish a preliminary re-
port on its activities under this subtitle, in-
cluding preliminary recommendations pursu-
ant to subsection (a);

(B) publish in the Federal Register a notice
of availability of the preliminary report; and

(C) provide copies of the preliminary re-
port to the public upon request.

(2) PuBLIC HEARINGS.—The Commission
shall hold public hearings on the preliminary
recommendations contained in the prelimi-
nary report of the Commission under this
subsection.

(d) FINAL REePORT.—Not later than 3
months after the date of the publication of
the preliminary report under subsection (c),
the Commission shall submit to the Con-
gress, including the Committee on Govern-
ment Reform and Oversight of the House of
Representatives and the Committee on Gov-
ernmental Affairs of the Senate, and to the
President a final report on the findings, con-
clusions, and recommendations of the Com-
mission under this section.

SEC. 303. MEMBERSHIP.

(a) NUMBER AND APPOINTMENT.—
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(1) IN GENERAL.—The Commission shall be
composed of 9 members appointed from indi-
viduals who possess extensive leadership ex-
perience in and knowledge of States, local,
and tribal governments and intergovern-
mental relations, including State and local
elected officials, as follows:

(A) 3 members appointed by the Speaker of
the House of Representatives, in consulta-
tion with the minority leader of the House of
Representatives.

(B) 3 members appointed by the majority
leader of the Senate, in consultation with
the minority leader of the Senate.

(C) 3 members appointed by the President.

(2) LIMITATION.—AN individual who is a
Member or employee of the Congress may
not be appointed or serve as a member of the
Commission.

(b) WAIVER OF LIMITATION ON EXECUTIVE
SCHEDULE POSITIONS.—Appointments may be
made under this section without regard to
section 5311(b) of title 5, United States Code.

(c) TERMS.—

(1) IN GENERAL.—Each member of the Com-
mission shall be appointed for the life of the
Commission.

(2) VACANCIES.—A vacancy in the Commis-
sion shall be filled in the manner in which
the original appointment was made.

(d) BAasic PAY.—

(1) RATES OF PAY.—Members of the Com-
mission shall serve without pay.

(2) PROHIBITION OF COMPENSATION OF FED-
ERAL EMPLOYEES.—Members of the Commis-
sion who are full-time officers or employees
of the United States may not receive addi-
tional pay, allowances, or benefits by reason
of their service on the Commission.

(e) TRAVEL EXPENSES.—Each member of
the Commission shall receive travel ex-
penses, including per diem in lieu of subsist-
ence, in accordance with sections 5702 and
5703 of title 5, United States Code.

(f) CHAIRPERSON.—The President shall des-
ignate a member of the Commission as
Chairperson at the time of the appointment
of that member.

(9) MEETINGS.—

(1) IN GENERAL.—Subject to paragraph (2),
the Commission shall meet at the call of the
Chairperson or a majority of its members.

(2) FIRST MEETING.—The Commission shall
convene its first meeting by not later than 45
days after the date of the completion of ap-
pointment of the members of the Commis-
sion.

(3) QUORUM.—A majority of members of the
Commission shall constitute a quorum but a
lesser number may hold hearings.

SEC. 304. DIRECTOR AND STAFF OF COMMISSION;
EXPERTS AND CONSULTANTS.

(a) DIRECTOR.—The Commission shall,
without regard to section 5311(b) of title 5,
United States Code, have a Director who
shall be appointed by the Commission. The
Director shall be paid at the rate of basic
pay payable for level IV of the Executive
Schedule.

(b) STAFF.—With the approval of the Com-
mission, and without regard to section
5311(b) of title 5, United States Code, the Di-
rector may appoint and fix the pay of such
staff as is sufficient to enable the Commis-
sion to carry out its duties.

(c) APPLICABILITY OF CERTAIN CIVIL SERV-
ICE LAWS.—The Director and staff of the
Commission may be appointed without re-
gard to the provisions of title 5, United
States Code, governing appointments in the
competitive service, and may be paid with-
out regard to the provisions of chapter 51 and
subchapter 111 of chapter 53 of that title re-
lating to classification and General Schedule
pay rates, except that an individual so ap-
pointed may not receive pay in excess of the
annual rate payable under section 5376 of
title 5, United States Code.
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(d) EXPERTS AND CONSULTANTS.—The Com-
mission may procure temporary and inter-
mittent services of experts or consultants
under section 3109(b) of title 5, United States
Code.

(e) STAFF OF FEDERAL AGENCIES.—Upon re-
quest of the Director, the head of any Fed-
eral department or agency may detail, on a
reimbursable basis, any of the personnel of
that department or agency to the Commis-
sion to assist it in carrying out its duties
under this title.

SEC. 305. POWERS OF COMMISSION.

(a) HEARINGS AND SESSIONS.—The Commis-
sion may, for the purpose of carrying out
this title, hold hearings, sit and act at times
and places, take testimony, and receive evi-
dence as the Commission considers appro-
priate.

(b) POWERS OF MEMBERS AND AGENTS.—AnNy
member or agent of the Commission may, if
authorized by the Commission, take any ac-
tion which the Commission is authorized to
take by this section.

(c) OBTAINING OFFICIAL DATA.—The Com-
mission may secure directly from any de-
partment or agency of the United States in-
formation necessary to enable it to carry out
this title, except information—

(1) which is specifically exempted from dis-
closure by law; or

(2) which that department or agency deter-
mines will disclose—

(A) matters necessary to be kept secret in
the interests of national defense or the con-
fidential conduct of the foreign relations of
the United States;

(B) information relating to trade secrets or
financial or commercial information pertain-
ing specifically to a given person if the infor-
mation has been obtained by the Govern-
ment on a confidential basis, other than
through an application by such person for a
specific financial or other benefit, and is re-
quired to be kept secret in order to prevent
undue injury to the competitive position of
such person; or

(C) personnel or medical data or similar
data the disclosure of which would con-
stitute a clearly unwarranted invasion of
personal privacy;

unless the portions containing such matters,
information, or data have been excised.

Upon request of the Chairperson of the Com-
mission, the head of that department or
agency shall furnish that information to the
Commission.

(d) MAILs.—The Commission may use the
United States mails in the same manner and
under the same conditions as other depart-
ments and agencies of the United States.

(e) ADMINISTRATIVE SUPPORT SERVICES.—
Upon the request of the Commission, the Ad-
ministrator of General Services shall provide
to the Commission, on a reimbursable basis,
the administrative support services nec-
essary for the Commission to carry out its
duties under this title.

(f) CONTRACT AUTHORITY.—The Commission
may, subject to appropriations, contract
with and compensate government and pri-
vate agencies or persons for property and
services used to carry out its duties under
this title.

SEC. 306. TERMINATION.

The Commission shall terminate 90 days
after submitting its final report pursuant to
section 302(d).

SEC. 307. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Commission $1,000,000 to carry out this
title.

SEC. 308. DEFINITION.
As used in this title, the term ‘“‘unfunded
Federal mandate’” means—
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(1) any provision in statute or regulation
that imposes an enforceable duty upon
States, local governments, or tribal govern-
ments including a condition of Federal as-
sistance or a duty arising from participation
in a voluntary Federal program;

(2) relates to a Federal program under
which Federal financial assistance is pro-
vided to States, local governments, or tribal
governments under entitlement authority;
or

(3) that imposes any other unfunded obli-
gation on States, local governments, or trib-
al governments.

SEC. 309. EFFECTIVE DATE.

This title shall take effect 60 days after the

date of the enactment of this Act.
TITLE IV—JUDICIAL REVIEW
SEC. 401. JUDICIAL REVIEW.

(@) IN GENERAL.—ANy statement or report
prepared under this Act, and any compliance
or noncompliance with the provisions of this
Act, and any determination concerning the
applicability of the provisions of this Act
shall not be subject to judicial review.

(b) RULE OF CONSTRUCTION.—NoO provision
of this Act or amendment made by this Act
shall be construed to create any right or ben-
efit, substantive or procedural, enforceable
by any person in any administrative or judi-
cial action. No ruling or determination made
under the provisions of this Act or amend-
ments made by this Act shall be considered
by any court in determining the intent of
Congress or for any other purpose.

Mr. DOLE. Mr. President, I would
just say in a preliminary way, Senator
KEMPTHORNE and Senator GLENN | be-
lieve will be here momentarily, but
this is an important piece of legisla-
tion, so important that it does have
the number 1, S. 1.

This is legislation that not only af-
fects Governors, as the Presiding Offi-
cer knows what it meant, unfunded
mandates, what an impact it has on
States; it also affects cities and coun-
ties and other subdivisions. The may-
ors support it. The legislators support
it.

Right now, Senator KEMPTHORNE is
in a press conference with private sec-
tor groups. It also affects the private
sector because if an unfunded mandate
comes, it is always passed through
higher taxes or some other way. So it
is strongly supported by the private
sector, by the public sector. It has
broad bipartisan support and should
have broad bipartisan support.

I hope that my colleagues would
limit amendments on this bill to those
that are legitimate amendments that
may affect some real concern they
have with this legislation. We have
gone through the other exercise on
congressional coverage, and | know
that happens from time to time on ei-
ther side. But | think in this legisla-
tion it is an opportunity for us to dem-
onstrate in a bipartisan way that we
understand the problem; we want to
deal with the problem. And so far it
has been dealt with in a bipartisan
way.

I would also say to my colleagues,
many of whom are not here but | know
they must be listening in their offices,
their ears glued to the TV or whatever,
if in fact we can reach some agreement
today on the amendments and sort of
put them all in a little bag somewhere
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and say this will be all the amend-
ments that will be offered to this bill,
then 1 will be very happy to try to ac-
commodate some of my colleagues on
both sides of the aisle with reference to
plans they may have out of Washington
tomorrow. As you know, Monday will
be a holiday, but we will be back vot-
ing on Tuesday.

So staffs on each side | know have
been working trying to accommodate
Members, but | just suggest this is very
important legislation. Senator
KEMPTHORNE | think deserves a great
deal of credit. He came here as a mayor
from Boise, ID. He made this his No. 1
priority. He has never backed away
from it. He has stuck with it. He has
had a lot of help from our colleague
from Ohio, Senator GLENN, and others,
Senator ROTH on this side of the aisle.

So we hope that we could really expe-
dite it, demonstrate to the American
people that the Senate can act quickly
when we have a matter like this before
us. Let us address the legitimate con-
cerns, but, please, let us not in this
case offer all the other amendments
that everybody has been keeping in
their files or their waste basket or
somewhere else the past several weeks.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. KEMPTHORNE. Mr. President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KEMPTHORNE. Mr. President, |
would like to address the business be-
fore the Senate.

Mr. President, | believe there is no
mightier army than an idea whose time
has come. Today the Senate begins ac-
tion on S. 1, legislation that has two
simple ideas:

First, the National Government
should know and pay for the costs of
mandates before imposing them on
State and local government.

Second, the National Government
should know the costs and impacts of
mandates before imposing them on the
private sector.

Now some people will say that with-
out question this legislation is a fun-
damental—yes, a fundamental—change
in the way we do business in the Con-
gress and in our relationship with the
States and localities. And | say that
Congress has gotten away from the
fundamentals as envisioned by our
Founding Fathers. We should not be
here to dictate to the States. We are
supposed to be here on behalf of our
States—representing and protecting
the interests of each sovereign State.
Let me quote the tenth amendment of
the Constitution:

The powers not delegated to the United
States by the Constitution, nor prohibited
by it to the States, are reserved to the
States respectively, or to the people.

The words of Ben Nelson, an ex-
tremely successful Governor of Ne-
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braska, should bring this fundamental
responsibility home to each of us:

I was elected Governor, not the Adminis-
trator of Federal Programs for Nebraska.

The reason this is an idea whose time
has come is the result of an army of
State and local government officials
and business leaders telling Congress
that reforming unfunded Federal man-
dates must be done.

Across America today that army of
State and local government officials
and business leaders are eager for the
Senate to pass this bill. Their battle
against Congress for inflicting harm
against states and cities is nearly over.
Congress is hearing their urgent mes-
sage.

Today the Senate debates S. 1, legis-
lation that is the first real sign that
Congress wants a working partnership
with those governing our States, cities,
counties and schools.

This day has been two decades in the
making. For 20 years Congress has
blindly passed law after law, agencies
have imposed rule after rule telling
State and local governments how to
run their schools, cities, buses, sewers,
landfills, prisons, courts, and what
services to provide to whom, when, and
for what purpose.

Congress passed legislation without
ever knowing the costs or consequences
to State and local governments. The
mandates made Congress feel good, and
for a while, even look good back home.

But those days are over. Governors
and mayors got the mandates, but
never got any money to pay for the
mandates. They watched helplessly as
first 5 percent, then 10 percent, then 15
percent, then 20 percent, then 25 per-
cent of their budgets were devoted to
pay for these unfunded Federal man-
dates.

Unlike Congress, States and cities
have to balance their budgets. States
and cities can not borrow money like
Congress. States and cities can not
print money like Congress. Governors
and mayors and county commissioners
live in the real world. They have to
make the hard choices of whether to
raise property taxes, or to cut other
services their citizens really want and
need.

Mr. President, 1994 was the year busi-
ness leaders, Governors, mayors and
county commissioners and the citizens
they represent said no more. No more
unfunded mandates.

No longer should unfunded Federal
mandates keep us from putting police-
men on our streets; reducing classroom
instruction in our schools; fixing our
streets. We want reform. We need
change.

It took a long time for this message
to take hold here in Washington. When
| started the campaign to end unfunded
Federal mandates 2 years ago, few were
familiar with the term *““‘unfunded man-
date.”

But that has changed. In part that is
what the November 8 election was
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about. Americans took careful aim and
fired their ballots at big government,
overregulation, and unfunded man-
dates. Mr. President, 1995 is the year
they will see reform. They will see Con-
gress reform unfunded mandates. They
will see the enactment of S. 1.

This legislation forces Congress and
agencies to know mandate costs it im-
poses on the public and private sector.
It requires Congress to pay for man-
dates imposed on State and local gov-
ernments.

I want to pay tribute to the leaders
in Congress who first heard the mes-
sage from State and local leaders and
made it possible for us to be debating
S. 1 here today.

I commend Senator DoLE for des-
ignating unfunded mandate legislation
Senate bill 1. That sent a powerful sig-
nal throughout the country that this is
a high, high priority of our Republican
majority leader, that we are going to
deal with unfunded Federal mandates.
And for that emphasis and his assist-
ance throughout the recess as we craft-
ed this, | have great appreciation.

I also appreciate my Democratic
partner on this issue, Senator JOHN
GLENN. He has been a thoughtful and
an effective ally throughout this whole
process, including the last session
when he was the chairman of the Gov-
ernmental Affairs Committee. And |
can say that the people of Ohio can be
extremely proud of what JOHN GLENN is
doing to stop unfunded Federal man-
dates. | have worked closely with the
two committee chairmen, BiLL ROTH
and PETE DOMENICI, in developing this
legislation. Their insight and their
strategic judgment, their willingness
to act quickly on this bill, have been
enormously helpful. Their leadership
and their chairmanship roles are enor-
mously helpful.

I also thank Senator ExoN, the rank-
ing Democrat on the Budget Commit-
tee. As a former Governor, he under-
stood the issue of unfunded mandates
and his help has continually been
there.

| thank Senator DORGAN for his lead-
ership on the private sector provisions
in this bill.

Mr. President, I want to acknowledge
too that last year when we had similar
legislation you were the first Senate to
cosponsor that legislation. As a former
Governor you too know about these un-
funded Federal mandates.

Finally, | thank those in the House
of Representatives with whom | have
been working with on this legislation:
Representatives BILL CLINGER, RoOB
PORTMAN, and GARY CONDIT. | am con-
fident once the Senate has approved
this legislation, this bill can be passed
in the House of Representatives.

What these Members of Congress
have in common is a clear understand-
ing that all of us here in the U.S. Sen-
ate were elected, in part, to be in
charge of the Federal Treasury. It does
not follow that we are in charge of a
State treasury or a city treasury or a
school treasury.
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S. 1 offers the opportunity to change
all that, to return the responsibility
for local decisions back to local people
and to leaders they elected. The issue
of who best governs and decides local
issues is at the heart of S. 1.

Senate bill 1 also represents hope.
Hope that finally Congress is serious
about building a new partnership with
State and local leaders. S. 1 tells busi-
ness men and women we will not longer
saddle you with mandates without
knowing their costs, and their impacts
on you and what that does to competi-
tiveness and the economy and jobs.

Listen to these endorsements of S. 1,
and you will hear the common themes
that S. 1 is a strong, comprehensive ap-
proach to the problem of mandates.

On behalf of the U.S. Conference of May-
ors, I want to * * * express strong support
for the new bill, S. 1. S. 1 is serious and
tough mandate reform which will do more
than simply stop the flood of trickle down
taxes and irresponsible, ill-defined federal
mandates which have come from Washington
over the past two decades. S. 1 will begin to
restore the partnership which the founders of
this nation intended to exist between the
federal Government and State and local gov-
ernments.—Victor Ashe, mayor, Knoxville,
TN, president, U.S. Conference of Mayors.

The more than 95,000 locally elected school
board members nationwide * * * strongly
support S. 1. This legislation would establish
a general rule that Congress shall not impose
federal mandates without adequate funding.
This legislation would stop the flow of re-
quirements on school districts which must
spend billions of local tax dollars every year.

Today school children throughout the
country are facing the prospect of reduced
classroom instruction because the federal
government requires, but does not fund,
services or programs that school boards
(must) * * *. Our Nation’s public school chil-
dren must not pay the price of unfunded fed-
eral mandates.—Boyd Boehlje, president, Na-
tional School Boards Association.

Of all the measures introduced to date, S.
1 is undoubtedly the strongest, best crafted
and most comprehensive approach to provide
relief * * * from the burden of unfunded
mandates.

The National League of Cities commits its
strongest support for the Unfunded Mandate
Reform Act. We will fight any attempts to
weaken the bill with the full force of the
150,000 local elected officials we present * * *
this bill will benefit all states, all counties,
all municipalities and all taxpayers, regard-
less of their political allegiance.—Carolyn
Long Banks, councilwoman-at-large Atlanta,
GA, and president, National League of Cities.

On behalf of the National Association of
Counties, | am writing to express our strong
support for S. 1. While this legislation re-
tained many of the basic principles from the
previous bill, there were many improve-
ments. Most significant among them is the
provision that requires any new mandate to
be funded by new entitlement spending or
new taxes or new appropriations. If not, the
mandate will not take effect unless the ma-
jority of members in both houses of Congress
vote to impose the cost on state and local
government.—Randall Franke, commis-
sioner, Marion County, OR, and president,
National Association of Counties.

The U.S. Chamber of Commerce Federation
of 215,000 businesses, 3,000 state and local
chambers of commerce and 1,200 trade and
professional associations * * * identified un-
funded mandates on the private sector and
state and local governments as their top pri-
ority for the 104th Congress. Accordingly,
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the Chamber supports this legislation and
will commit all necessary time and resources
to ensuring its passage early in this ses-
sion.—Richard L. Lesher, president, U.S.
Chamber of Commerce.

On behalf of the over 600,000 members of
the National Federation of Independent
Business, | urge you to vote in favor of S. 1.

Unfunded federal mandates on the states
and local governments end up requiring
these entities to raise taxes, establish user
fees or cut back services to balance their
budgets. Small business owners are affected
by all of these actions.

It was not the states and cities who paid
roughly $10 billion in unfunded mandates
during the 1980s; it was taxpayers—small
business owners as well as everyone else. In
June 1994, a poll of all NFIB members re-
sulted in a resounding 90 percent vote
against unfunded mandates.

I urge you to strongly support S. 1.—John
Motley, vice president, NFIB.

This bill is about information and account-
ability. The cost estimate, points of order,
rules changes and other provisions contained
in this legislation are absolutely necessary
to get us back on track and have the federal
government take responsibility for its ac-
tions. To make responsible decisions, mem-
bers of Congress need to be fully aware of the
financial burdens that federal legislation
often places on state and local governments,
and to understand the implications of those
burdens.—Jane L. Campbell, president, Na-
tional Conference of State Legislatures.

We begin the 104th Congress with S. 1, the
“Unfunded Mandate Relief Act of 1995,
which is a major priority of all state and
local officials. We have reviewed the new
bill, drafted in full consultation with all our
organizations, and strongly support its en-
actment.—Governor Howard Dean, M.D.,
chairman, National Governors Association.

This legislation forces Congress and
agencies to know mandate policy. It re-
quires Congress to fund mandates im-
posed on State and local governments.
If we do not, they can be ruled out of
order and a rollcall vote will decide
whether the Senate should consider un-
funded mandate legislation.

S. 1 uses the same principles guiding
last year’s legislation unanimously ap-
proved by the Senate Governmental Af-
fairs Committee and cosponsored by 67
Senators. The major feature of this bill
is that it creates a point of order
against legislation that does not esti-
mate mandate costs on State and local
government and does not pay for those
mandates. Additionally, legislation im-
posing mandates greater than $200 mil-
lion on the private sector must have a
CBO mandate cost estimate or be ruled
out of order.

But S. 1 is more than just creating
parliamentary roadblocks in the con-
sideration of mandate legislation. S. 1
comprehensively and responsibly re-
forms the Congress and Federal agen-
cies that propose and implement man-
dates.

Federal mandates are the result of
existing laws, existing regulations and
new laws and new regulations on the
public and private sectors. S. 1 reforms
each source of mandates and | would
like to discuss how it does so.

First, | want to explain how S. 1 ap-
proaches the issue of mandates being
proposed in new laws beginning with



January 12, 1995

new mandates on State, and local gov-
ernment:*

New legislation being considered in
Congress that imposes on the public
sector more than $50 million in new
mandates, or legislation that makes
any new mandate in the nine largest
entitlement programs that directly af-
fect the public sector must meet three
tests:

First, the legislation must have a
CBO estimate of the mandate cost. In
making estimates, CBO must consult
with State and local officials, estimate
the total amount of direct costs that
State, local, or tribal governments
must spend above what they are spend-
ing to comply with their own laws
minus any direct savings in the legisla-
tion.

The CBO shall include in its report
an estimate of the future costs and any
disproportionate effect that may be
felt on particular regions or States.

Second, the legislation must include
the money or the taxes to pay for the
mandate or, if the mandate is to be
paid for by a subsequent appropriation,
the legislation must either provide
that the mandate sunset if not funded
or give flexibility to implement the
mandate only to the extent funded.
The bottom line of this provision is
that a rollcall vote will decide whether
the Senate should consider unfunded
mandate legislation. This process does
not abdicate our decisionmaking proc-
ess. In fact the opposite is true. This
process will enhance our decisionmak-
ing because we will have more informa-
tion to cast better votes.

Let us look at what legislation for
the private sector must include: Legis-
lation being considered in Congress
that imposes on the private sector
more than $200 million in new man-
dates:

Must have a CBO estimate of the
mandate cost, including the direct
costs of the mandate and future costs.
If the estimate is not done, the legisla-
tion is ruled out of order. What this
means is that the Senate will go on
record if it is willing to proceed to con-
sider a bill that does not have cost esti-
mates.

In addition, committee reports are to
include an analysis of any Federal
mandate affects on the public and pri-
vate sectors and to the extent the Fed-
eral payment of public sector costs
would affect the competitive balance
between the public sector and the pri-
vate sector.

Finally, at the request of a chairman
or ranking member of any committee,
CBO shall study the effects of a man-
date legislative proposal on productiv-
ity, economic growth, full employ-
ment, creation of productive jobs, and
international competitiveness of U.S.
goods and services.

Now let me explain how S. 1 address-
es mandates proposed in new Federal
regulations: On State and local govern-
ment, agencies that propose new man-
dates that result in the expenditure by
State, local, or tribal governments and
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the private sector of more than $100
million must prepare a written state-
ment that: Estimates present and fu-
ture costs and benefits to the public
and private sector; reports on whether
such costs may be paid with Federal fi-
nancial assistance; assesses any dis-
proportionate budgetary effects of the
mandate on any particular area of the
United States, or rural or urban com-
munities; summarizes the agency’s
prior consultation with elected rep-
resentatives, including a summary of
the comments received, the agency’s
evaluation of the comments and an
evaluation of the need to issue the reg-
ulation.

For intergovernmental mandates
that affect the private sector, agencies
must prepare a written statement that
states the effect of the mandate on the
national economy, including the effect
on productivity, economic growth, full
employment, creation of productive
jobs, and international competitive-
ness of United States goods and serv-
ices.

Now let us consider what S. 1 does to
mandates in current Federal laws and
regulations.

On State and local government, S. 1
requires each agency to assess effects
of Federal rules—except for those spe-
cifically provided by law—on the public
sector, including the availability of re-
sources to carry out any mandate; seek
to minimize those burdens that unique-
ly or significantly affect the public sec-
tor so long as consistent with achiev-
ing statutory and regulatory objec-
tives, and establish an effective process
for timely consultation with State and
local elected officials in the develop-
ment of Federal rules.

In addition, a commission will review
existing mandates and will report to
the President and to Congress action
needed to increase flexibility in man-
dates where terms of compliance are
unnecessarily rigid and terminate, con-
solidate or simplify duplicative, obso-
lete, or impractical mandates, and sus-
pend, on a temporary basis, mandates
that are not vital to public health and
safety and which compound the fiscal
difficulties of the public sector.

On the private sector, each agency
shall assess effects of Federal rules—
except those specifically provided by
law—on the private sector. As with any
legislation, definitions are important.
One of the interesting exercises in
writing S. 1 has been defining what an
unfunded mandate is, and how CBO
should calculate the costs of mandates.
Here are the key definitions taken
from S. 1:

Intergovernmental mandate. S. 1 de-
fines a mandate as any act of the Fed-
eral Government which imposes an en-
forceable, nonvoluntary duty on a
State, local, or tribal government. The
definition goes on to include that it
has an annual cost in any year greater
than $50 million, or creates any new
more stringent condition or restriction
in a Federal program with an annual
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budget for State, local, or tribal gov-
ernments in excess of $500 million.

Federal private sector mandate. A
nonvoluntary enforceable duty upon
the private sector. A private sector
mandate does not exist in instances
were a condition exists for accepting
Federal assistance.

Federal mandate direct costs. When
CBO makes mandate estimates, they
do so on the basis of direct costs. Di-
rect costs are what the public sector
will be required to spend to comply
with the Federal intergovernmental
mandate, but excluded from calcula-
tions are:

Amounts spent complying with exist-
ing Federal, State, local and tribal
laws and rules, and savings that will
result from the mandate, or other
changes in Federal law or regulation
that governs the new mandate.

Exemptions. Exempted from the defi-
nition of mandates are bills or resolu-
tions which enforce constitutional
rights, enforce statutory rights prohib-
iting discrimination because of race,
religion, gender, national origin, or dis-
ability, require compliance with audit-
ing requirements, as a result of an
emergency, or national security.

| also add that these exemptions are
strongly supported by State and local
government officials. It shows, | be-
lieve, their good faith in establishing a
partnership with Congress by recogniz-
ing that there are some mandates that
are wise and good.

Let me sum up what this bill is and
is not.

This bill is not some sort of back-
door maneuver to rescind or gut envi-
ronmental, public safety, or health pro-
tection legislation. It is not designed
to give a free hand to local govern-
ments to ignore standards protecting
water, air, or soil.

This bill is not retroactive.

I want to emphasize that this legisla-
tion is not intended to stop compliance
with mandates or regulations already
in place. The goal is to stop the imposi-
tion of future unfunded mandates, to
stop Congress from passing laws and
then requiring local and State govern-
ments to pay for them.

If something is truly a national pri-
ority, in the best interest of public
health, or safety, when Congress should
be honest and up-front about it and pay
for it.

S. 1 is a bill that says mandates are
too important to pass on without some
thought and without answering for
them after they pass. You simply need
to give Senators voting on a bill an es-
timate of the mandate and how you are
going to pay for public sector man-
dates. If you don’t want to do that,
vote that way.

And, just because the Congress is re-
sponsible with a cost estimate and
funding scheme for the public sector
does not mean that Congress should be
irresponsible to the private sector.
That is why we have the private sector
mandate analysis in the bill and why
we added a special provision making
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committees analyze and report on any
anticompetitive effects on mandates
involving the private and public sector.
Congress will not be able to hide be-
hind a cost estimate and public sector
funding and impose inequitable treat-
ment on the private sector.

We are off on the right track. S. 1 is
already supported by 60 Senators and
by the U.S. Conference of Mayors, Na-
tional Association of Counties, Na-
tional League of Cities, National Gov-

ernors Association, Council of State
Governments, National Conference of
State Legislatures, National School

Boards Association, U.S. Chamber of
Commerce, the National Federation of
Independent Business, and the National
Retail Federation.

This bill does not abdicate our deci-
sionmaking responsibility. It enhances
it. We will make better decisions. We
will better protect the rights of States
and cities to govern our citizens.

The visionaries who founded this
great country wrote the 10th amend-
ment to protect the States from intru-
sive behavior by the Federal Govern-
ment. We need to restore that federal-
ism and allow local leaders to set local
solutions for local priorities to meet
the needs of our citizens.

I could not sum up this challenge any
better than Fred Grady of Lincoln, NE,
when he said:

For years and years | yelled and screamed
and bellyached about local and state politi-
cos around here; about how all they did was
spend money made by other people * * * and
it has always seemed to me we have gotten
very little for all that has been extorted
from our pockets * * * but apparently it is
not their—the local and state politicos—
fault; apparently because the federal govern-
ment is demanding all these programs and
policies and procedures without paying for
them, well, we all know what happens. On
the local or state level, we have to give up a
fire truck or an ambulance or a snowplow or
a set of encyclopediae for the library, in
order to pay for something dictated by Wash-
ington, even if it is trivial or ant as impor-
tant as fire protection or education. | guess
I owe my local and state politicos * * * an
apology. | hope your resolution about man-
dates passes.

I urge each of you to accept Fred
Grady’s challenge and once again exer-
cise a U.S. Senator’s fundamental role
of representing the interests of each of
our sovereign States—and take this
first and fundamental step of lifting
the unfair burden of unfunded man-
dates from the States and localities.
Your vote for S. 1 will be a powerful af-
firmative response to the Fred Gradys
of this great Nation.

| yield the floor.

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER (Mr.
INHOFE). The Senator from West Vir-
ginia is recognized.

Mr. BYRD. Mr. President, | have
been seeking to obtain a report on this
bill. 1 am not on the Budget Commit-

tee, and I am not on the Government
Relations Committee. But from what I
understand, this is a very important
bill, a big bill, a complex bill, far
reaching in its contents. | have been
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queried, along with all other Senators,
| suppose, as to whether or not they
would have any objection to the adop-
tion of the committee amendments, en
bloc. I am going to object to the adop-
tion of the committee amendments, en
bloc, until | see the committee report.

I have a responsibility as a Senator
from the State of West Virginia to
know what is in this bill. I may be very
supportive of it. But | was assured
through my own leader on this side of
the aisle the day before yesterday that
the committee report would be filed
that evening. That was Tuesday. | was
assured that the committee report
would be filed that evening. So yester-
day, when | sought to see the commit-
tee report, there was no report. | was
told the committee report was not filed
and would be filed last evening. | would
not have given my consent to take this
bill up today had | known that the as-
surance that | was given on Tuesday
that a committee report would be filed
that evening actually would not occur.

So | want to see the committee re-
port. | hope other Senators will seek to
see a committee report. 1 might not
have any objection to any of the com-
mittee amendments.

I think we are in just a little bit too
big of a hurry. The Contract With
America is a steamroller in the other
body, and apparently is going to be a
steamroller here. | did not sign that
contract. | do not even know what is in
it. |1 have been reading about it in the
newspapers, but I am not signatory to
that contract. | may be supportive of a
great many of the items that are in
that contract. But | do know that it is
a steamroller. | do not want to just buy
a pig in a poke when this is a big poke.
This is a big poke—maybe a big pig in
a big poke. | want to know what is in
it.

I would hope that the Members of the
Senate on both sides would insist on
having a copy of the committee report.
I would like to see what the minority
views are, as well as the majority
views.

Can anyone assure me as to when
this committee report is going to be
made available? Here we are, starting
on a massive bill. As | say, | may vote
for it. But we are ramming these bills
through. Apparently, that is the goal
now, to ram these bills through. That
is why there is a Senate. The Senate
has rules that are different from those
of the other body, and we have a re-
sponsibility as representatives of the
States. This is the only forum in which
the States are fully represented. We
have a responsibility to know what is
in these bills. So can anyone assure me
that we are going to have that commit-
tee report today, or before noon, or be-
fore 3 o’clock, or when? If nobody will
assure me, | can recite history on the
English Kings and Persian Kings and
the Roman Emperors. | can talk a lit-
tle bit on something that | know some-
thing about.
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I will direct that question to the
manager of the bill on my own side of
the aisle.

Mr. GLENN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. GLENN. Mr. President, the dis-
tinguished Senator from West Virginia
brings up a matter that has been a lit-
tle vexing in the last couple days, in
that we were promised a report several
times and it did not come through at
the appropriate time. As | understand
it, it was finally filed last evening, but
it is not printed yet. | think that is
correct.

I would ask for any comments from
my distinguished colleague from Idaho,
but that is what | have been told by
staff.

I am told by staff that a printed ver-
sion may be here by 1 o’clock today—
is that correct?—1 o’clock this after-
noon. So perhaps that is the answer to
the question of the Senator from West
Virginia.

Mr. KEMPTHORNE addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from ldaho.

Mr. KEMPTHORNE. Mr. President, if
I may respond to that. It is my under-
standing that all members of the com-
mittee consented to go ahead and make
their comments part of the RECORD,
that the unanimous-consent agreement
was offered on Tuesday that we could
proceed with the bill on Thursday, and
that the report will be available at 1
o’clock today.

Mr. GLENN. If I might respond to
that.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. GLENN. Mr. President, that was
not our agreement in the committee.
We did not agree to have it made part
of the RECORD. When it was proposed
that it would suffice that just the
views would be placed in the CONGRES-
SIONAL RECORD rather than filing a re-
port, we objected to it and had a vote
on it in the committee. We lost that
vote.

So the normal processes of the com-
mittee, the normal filing of the com-
mittee report was passed up. It was not
agreed to by all of us on the commit-
tee. There was a considerable number
of discussions held on the floor here
and back and forth between the minor-
ity and majority leaders as to whether
we had a right to demand that report
prior to consideration of the bill or
not.

We finally, late yesterday, in order to
get on with this—we are not trying to
delay things, we are just trying to
make a due process of the Senate and
Senators’ right to know what they are
about to consider; that that be in order
and not be bypassed.

I will have some comments later
about steamrollers here and things like
that that Senator BYRD just addressed.
But | think this is a very serious bill.
I look at this as landmark legislation.
We wanted to have all the advantages
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of a report and so on. We did not agree
in committee to bypass and let the
CONGRESSIONAL RECORD be a substitute
for the committee report. But, as | un-
derstand now from staff, we will have
the report by about 1 o’clock today.

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Mr. President, | look for-
ward to seeing the report. | have been
around here long enough to know that
when the Democrats were in control of
the Senate there were times in which
we did not file committee reports.
There were extenuating circumstances
that led to those decisions. But we are
not up against an adjournment sine die
deadline. We are not up against the end
of the fiscal year deadline. We are not
up against any deadline.

Why can we not have the time to
produce committee reports on these
far-reaching bills? | think the Amer-
ican people are entitled to know what
is in this bill. I think we Senators are
entitled to know what is in this bill.

I am not on the Budget Committee,
as | have stated already, but | rep-
resent a State. As | understand it, the
majority in the Budget Committee
voted against filing a report so as to
gain time getting this bill up before
the Senate.

Well, it is an important bill, but we
should at least have the time to know
what is in the bill. We ought to have
the individual views of the minority
views so we could make judgments on
amendments. A call came to my office
as to whether or not | would agree to a
unanimous consent to adopt the com-
mittee amendments en bloc, with the
exception of two. Well, what are the
committee amendments? What are the
objections to them, if any?

I understand the Budget Committee
will still not file a report until Tues-
day. Whether this information that I
am receiving is correct, | do not know.

But, | simply want to raise the flag
at this point to state that | think that
Members of the Senate are entitled to
have a committee report this early in
the session. There is no deadline that
we are fighting here, that we are
backed up against, so what is the
hurry?

So | may object to the adoption of
the amendments en bloc, until | see the
report, at least. | am not setting my-
self up as a traffic cop here, but | know
something about my responsibilities as
a Senator from the State of West Vir-
ginia. | have been around here long
enough to realize that there is a way to
do things that will give all Members an
opportunity to properly prepare them-
selves before they cast their votes.

So | will yield the floor at this point,
with assurances now that we will get a
committee report that has been filed
by Senator GLENN’s committee and
Senator KEMPTHORNE’S committee. But
I still say we still do not have the re-
port from the Budget Committee.

Mr. President, | yield the floor.

Mr. GLENN addressed the Chair.
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The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. GLENN. Mr. President, we ob-
jected in the committee to this, as |
told the Senator from West Virginia.
The vote there was a party line vote of
8 to 6, Senator DORGAN being absent
and not having left instructions on this
particular matter. So we objected to it
and had a vote on it and we lost on a
strict party line vote.

Let me just add that to the com-
ments of my distinguished colleague
from West Virginia that we normally
require these.

When | was chairman of the Govern-
mental Affairs Committee for the last 8
years, we, on a number of occasions,
submitted legislation without report
language, but always with the full con-
sent of everybody on the committee. If
there was objection to it, | did not sub-
mit it unless it had a report with it.

In this case, we were overridden by
the vote and so it was submitted. And
it was suggested that publishing the in-
formation in the CONGRESSIONAL
RECORD would be adequate. We said,
“Yes, but that does not include our mi-
nority views.” And they said, well,
publish your minority views in the
CONGRESSIONAL RECORD, then, like they
were doing.

Well, | objected to that and called for
a vote on it and we flat lost. So it was
submitted. So that is how we got to
where we are today.

I do think, | agree with the state-
ment of the Senator from West Vir-
ginia, it is very poor practice. It does
not let Senators be fully informed. If
this were some perfunctory little bill,
just a little thing we were passing that
did not make that much difference, it
would be different. But, as | will say in
my opening remarks on this bill in a
few moments, | think this could well be
titled landmark legislation. | will give
a little history of this.

How did we get to the status of hav-
ing such a Federal encroachment on
State and local governments? Well,
this started for good reasons perhaps
and maybe some of those reasons are
now gone. But it started back about 60
years ago when this country had really
lost its way, and | mean lost its way.
We were in the throes of a great depres-
sion. We had 4 years where unemploy-
ment was over 20 percent. | looked it
up last night. In 1933, 25 percent, one-
fourth of the United States, was unem-
ployed and gone was the ability of com-
munities and local level people to take
care of all their own problems. The
Okies were heading for California with
a mattress on top of the car and all the
things we have seen in the movies and
so on. So back in those days, the old
idea of the Norman Rockwell ideal of
America, where people took care of
people and the community and the
church would suffice for all of our so-
cial services, broke down. I mean it
broke down.

The Senator from West Virginia and
I are not too far apart in age, but | re-
member those days, because | had a lit-
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tle paper route. |1 worked to get my
spending money. We planted a big gar-
den and things | will go into a little bit
later. But then came in what was
called the New Deal and it was widely
criticized even then: Well, it is a big
encroachment. But it took over from
the failure of the community and local
governments to be able to handle all
the concerns and the needs of their own
people and it put in national programs.
In the intervening 60 years, some of the
programs have gone too far, and when
we have 125 different job training pro-
grams, we need to take a look at this.
Yes, we do. This legislation, for the
first time, says that we have to do this.
We have to consider the costs up front.
We can override them. It does not take
the authority away from the Senator
from West Virginia, me, or anyone else
to override what is being proposed if it
is important for the people of this
country.

This bill has been much maligned and
misrepresented in that regard. All it
says is we have to get the estimates.
We have to consider these things up
front. Then we can vote the will of the
Senate. We say that mandate goes in,
and | do not care if it costs $900 billion,
it goes into effect and we will vote it
and that is it, by majority vote.

The Senate’s rights in this regard are
absolutely fully protected, or | would
not have gone along with this to begin
with or been a part of sponsoring this
legislation. It says that, if we do not do
these things, if we do not consider the
costs up front, if we do not have an es-
timate, then a point of order would lie.
We have to have that vote on a point of
order. A point of order would lie
against the bill, and we would have to
give a waiver to consider. That is fair
enough, 1 think. That does not take
away any of the powers of the purse or
powers of the Senate or anything else.

I think as far as this being important
legislation, | agree with that 100 per-
cent. | think the idea that we should
just somehow rush through this thing
because it is nice to be on a fast track
around here with the new management
in the Congress, | would just think
from the other side of the aisle they
would want to look at this thing very
carefully.

It is one thing to go through congres-
sional coverage and say, as we just
voted out last night, we want to keep
off all the nongermane amendments. |
agree with that. My personal view is
we should sometime get around to put-
ting germaneness rules in the Senate.
But we do not have any. People were
quite justified in bringing up whatever
they wanted to bring up, and we voted
them up and down and finally wound
up getting something through.

This legislation is very, very impor-
tant. | give an example where we do
not want to be on such a fast track
with this that we do not require good
legislation. The way it is written now,
a point of order could be called against
any amendment, for instance. We
might say, “OK, we waive the point of
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order against the whole bill; we will
now consider it open for amendments,”
and people start putting in amend-
ments. You put in an amendment that
has an impact of over $50 million, a
point of order lies against the amend-
ment. Anybody wanting to obstruct the
activities of the Senate and stop legis-
lation in its track, all they have to do
is put in 8 or 10 amendments, whether
serious or not, that have either a total
aggregate of over $50 million or each
one says $100 million or $150 million,
whatever, and a point of order would
lie against those and we would be
weeks and months getting through
that kind of legislation.

So what we are setting up here, if we
do not correct that little loophole,
which 1 will propose to do later, we
would be setting up a situation where a
whole new filibuster procedure by
amendment could stop any legislation
right in its tracks because we do not
have germaneness rules.

We could put in something for social
services in a completely different field
than the legislation being proposed. As
long as it had that excess cost, it would
be subject to a point of order. We could
stop anything dead in its track around
here; another means of filibuster by
just a different process.

I think there are some things like
that that | would hope that our major-
ity leader would agree should be cor-
rected and we not try to freeze out
amendments on this, because there are
some that are very legitimate and they
are germane. They will make it better
legislation.

Mr. GREGG. Mr. President, Will the
Senator from Ohio yield for a question?

Mr. GLENN. I yield the floor.

Mr. GREGG. Mr. President, if | could
just ask the Senator regarding the
point of order issue which he has raised
it against.

Again, however, it is not a
supermajority. It is a 50-vote point of
order. So, essentially, if someone offers
an amendment on the floor relative to
this bill, relative to any piece of legis-
lation, which amendment involved an
unfunded mandate of $50 million for
the public sector, $200 million for the
private sector, then the point of order
would be raised, but it would not cre-
ate an extensive delay because the
amendment would either pass with 50
votes or fail with 50 votes, and the
point of order would pass or fail with 50
votes. So it would be a fairly simple
event to get a vote on it and move that
issue.

Mr. GLENN. Mr. President, | reply to
my distinguished colleague that we
would still have to get the estimate of
the cost on that particular thing. That
might be a delay, whether to move to
the point of order or not. Debate over
that would be a delay. | could just see
lots of mischief with the point of order
lying against every amendment.

I am probably going to propose later
an amendment saying when a bill
comes up that is obviously over $50
million, a point of order could lie at
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that point, save the Senate’s time, and
not go through the whole bill. Then we
would not raise a point of order against
each amendment, but it would be in
order at the end of the amending proc-
ess. We may have 20 amendments that
have been put on a bill that then total
$100 million or whatever. At that point,
then, this additional cost should be
subject to a point of order after consid-
eration of amendments, and a point of
order could be lodged, then, before the
final vote on that, after all amend-
ments have been taken into account.

I think that is a fair way to do it.
That is what | will propose a little bit
later. 1 hope we have support for that
so we do not set up another filibuster
process.

Mr. GREGG. Mr. President, | appre-
ciate that point. If | may finish briefly,
I will be happy to yield the floor to the
Senator from West Virginia.

That is obviously going to be an item
that will raise considerable discussion
as we go down the road. | think it is
important to make the point that the
Senator from Ohio made so eloquently,
that the representation that the un-
funded mandate, this bill, as a bar to
unfunded mandates, creates an onerous
event that this legislature cannot set
aside or pass unfunded mandates is not
accurate.

I would rather have more of a major-
ity before an unfunded mandate could
occur. Under the terms of this bill, it is
a 50-vote event in order to place in law
an unfunded mandate.

Second, the point of order can be
passed or can be overruled with a 51-
vote event on either the amendment or
on the bill. So, as a practical matter,
this will not, in my opinion, be an
unyielding bar to the legislation itself.
But | look forward to the presentation
by the ranking member of the commit-
tee of the ways we can improve this
language. | know Senator KEMPTHORNE
would also look forward to working on
that matter.

On the second issue which has been
raised today, the matter of the report,
I can appreciate the concern of the
Senator from West Virginia because of
his protection and commitment to
maintaining the character of the rules
of this Senate. But the reports were
waived by a proper vote of the commit-
tees.

In order to be somewhat responsive
to the concern of the minority—and |
recognize that the minority feels it was
not totally responsive and has ex-
pressed frustration—but there was a
delay put into the period during which
the bill would be brought forward. The
bill was brought forward under unani-
mous consent, so any Senator who
wished to object had the opportunity
to object. The report, the language,
will be published. As | understand, it
will be available by 1 o’clock, and we
will not move to any sort of amend-
ments or votes on any amendments
until 2 o’clock. So there will be time
available for people to read those.
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There was an attempt, obviously, to
use the CONGRESSIONAL RECORD as a
process for information here, which
was not pursued. | can understand the
minority membership deciding not to
pursue it. There was an attempt to be
accommodating, although | appreciate
the fact that the underlying decision to
waive the report is one that the minor-
ity finds frustrating, but in this in-
stance the majority leader felt it was
important to move this bill forward.
That is why the decision was made. It
was done in the proper course. It was
done in a correct manner through the
votes of the committees of jurisdiction.

| yield the floor.

Mr. GLENN. Mr. President, address-
ing this matter of the amendments,
which | would like to address, we just
got a letter from Bob Reischauer, head
of the Congressional Budget Office, and
he addresses this. | think it is impor-
tant to read this, because it shows how
this could work in practice here on the
floor.

In a paragraph here ‘‘estimating
state and local costs for floor amend-
ments,”” which he addresses, it says:

The second question deals with CBO’s role
in determining whether a point of order lies
against an amendment for breaching the $50
million threshold for intergovernmental
mandates. S. 1 would require CBO to prepare
estimates of the cost of intergovernmental
mandates for reported bills but not for
amendments, motions, or convention re-
ports. H.R. 5, the corresponding House bill,
instructs CBO to provide such estimates for
conference reports to the greatest extent
practicable. The point of order, however,
would apply to all stages of the legislative
process. How, then, would the Chair deter-
mine how to rule on a point of order made
against an amendment, motion, or con-
ference report? If, as in the version of the
bill reported by the Governmental Affairs
Committee, the Budget Committee is
charged with determining whether the
threshold is exceeded, would it have avail-
able a CBO statement on which to base its
determination?

As we have indicated in previous letters to
you and others, preparing reliable State and
local cost estimates is a complex and time
consuming process. In the case of some re-
ported bills, it would be very difficult, if not
impossible, to determine, with any con-
fidence, whether the likely cost is above or
below the $50 million threshold.

The problem becomes even greater with re-
gard to amendments which are not routinely
provided in advance to CBO and may not
even be germane to the bill under consider-
ation.

Furthermore, the time available for analy-
sis is likely to be quite short. We, therefore,
expect that the process would be similar to
that used for existing Budget Act points of
order against floor amendments. In such
cases, the Budget Committee staff consults
informally with members of the CBO staff in
order to make a judgment as to the budg-
etary impact of an amendment.

Similar informal consultation would pre-
sumably be necessary with regard to amend-
ments involving State and local mandates
because CBO will not generally be preparing
formal cost estimates for such amendments.
In many cases, however, it will probably not
be possible for CBO to make quick and pre-
cise judgments as to the impact of proposed
amendments on States, localities, and Indian
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tribes. In such situations, the Budget Com-
mittee, or the Senate as a whole, would have
to exercise its best judgment.

| repeat the last sentence:

In such situations, the Budget Committee,
or the Senate as a whole, would have to exer-
cise its best judgment.

So we come back to what | said ear-
lier. The Senate retains final author-
ity. We have not abridged that in any
way. | think Bob Reischauer, as Direc-
tor of the Congressional Budget Office,
spells it out very well, what the prob-
lem is and how this could well be used
to create a filibuster situation.

| yield the floor.

Mr. BYRD. Mr. President, | thank
both Senators for their responses and
explanations. | had hoped to see a
Budget Committee report. | had hoped
that we would be able to see what the
minority views are, the individual
views and the majority views are with
respect to the Budget Committee, as
well as this committee, which obvi-
ously has done a lot of good work on
this legislation.

But | thank both Senators. | hope
that we will be able to see a copy of the
Budget Committee report in due time
before we finish action on this bill.

| see the distinguished Senator from
Michigan on the floor, who is a member
of the Budget Committee. The Senator
is not a member of the Budget Commit-
tee. Very well.

Mr. LEVIN. The Governmental Af-
fairs Committee.
Mr. BYRD. Governmental Affairs

Committee. | thank all Senators.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, first let
me thank the Senator from West Vir-
ginia for raising what | believe is a
very fundamental issue here, which is
the absence of a committee report
printed and made available to Members
of this body, both from Governmental
Affairs and from the Budget Commit-
tee.

Neither report is apparently yet
printed. In one case, | do not think
there is going to be one, in the Budget
Committee instance. Relative to Gov-
ernmental Affairs, despite efforts over
the last few days to make sure that re-
port was available before this matter
came to the floor, that report is still
not printed, as | understand it.

This process is just simply not the
right process. We should not be legis-
lating on something this important
without a committee report for people
to consider. This is a different bill from
last year. It is an important bill. | sup-
ported last year’s bill. So | come into
this debate as somebody who would
like to support the final product be-
cause | believe there have been too
many mandates imposed on State and
local governments, particularly on
functions which are predominantly
governmental, without consideration
of the impacts.

I come out of local government. Just
the way the Senator from New Hamp-
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shire is a former Governor, I am a
former local official. | understood—not
just a few years ago—a decade and a
half ago how frustrating it can be when
local and State governments are told
by the Federal Government they have
to do certain things but are not given
the funds to do it.

So my instinct here is to try to work
out a bill which is workable, which
would require us to consider the im-
pact of mandates on both the public
sector and, frankly, on the private sec-
tor. We have not given enough consid-
eration to the impact of mandates on
the private sector, either. While that is
part of this bill, it has been described
mainly as a public mandate bill. It
really is both. It has some elements
that apply to the private sector.

This bill was introduced last Wednes-
day night. Now, if this were the same
bill as last year, then we might say,
“Well, we have had a chance to debate
this and consider it in committee.”
Again, | voted for last year’s bill, but
this is a very different bill. The point
of order works in a very different way.
The impact on the appropriations proc-
ess is very, very different this year
from last year, and the impact on
spending by the agencies can be dra-
matically different this year from last
year. So it is a different bill.

It was introduced on Wednesday
night. We had a hearing on Thursday in
the Governmental Affairs Committee.
The markup of this bill was scheduled
for Friday. Introduced Wednesday
night, hearing Thursday, markup Fri-
day. Some of us objected to that speed
with something this significant that
can have a major effect on health and
safety regulations and on employment
regulations. We felt there should be a
little more time. We scrambled for as
much time as we could get. We were
able to get the markup delayed until
Monday. We had the weekend, at least,
to consider the bill.

At that markup, there was an effort
made to offer some amendments, to
make sure that this would not dis-
criminate against the private sector,
for instance. There is some real tilt in
this bill potentially against private en-
terprise that might be competing with
the public sector. If you have two folks
in competition, let us say, both run-
ning a waste disposal operation, one is
public, one is private, and there is a
suggestion here that we are not going
to require the public operation to clean
up its emissions but we still would re-
quire the private operation to clean up
its emissions, you can create some sig-
nificant competitive disadvantages for
the private sector in this bill, and some
of us feel we ought to address that
issue. There are ways of addressing
that issue. We might even get some bi-
partisan support—we do not know—we
hope.

There was an effort made on the
process question relative to the point
of order, because this point of order has
some complications which we have not
even begun to consider. This version

S839

that came out of Governmental Affairs
requires the Congressional Budget Of-
fice to make an estimate, even if it is
impossible to do so. It still says you
have to do it.

Last year we said, if they cannot do
it, if it is impossible, they should say
so, because intellectual straightness
requires that option. This year, no such
possibility. They must do it. So an
amendment was offered in committee:
What happens if it is impossible? They
told us at times they just cannot do it.
This is even if they have time to do it.

The Senator from Ohio raised the
question: What about amendments on
the floor, and so forth, where you do
not have this time and where these is-
sues are critical? Even if they have
time to do it, it may be impossible. Are
we going to allow them to tell us it is
impossible and then we would consider
that on the issue of whether or not to
impose the mandate? No, that amend-
ment was defeated, too, saying that
they ought to have that same option to
be honest that they had in last year’s
bill and that they have relative to the
private mandates.

In the Governmental Affairs Commit-
tee bill, we do allow the Congressional
Budget Office to be honest and say
they cannot make an assessment; it is
impossible when it comes to the pri-
vate mandate but not when it comes to
the public mandate.

So we had an amendment saying let
us allow them to be honest. If they
cannot make an assessment, let them
do it. That amendment was shot down,
too, in Governmental Affairs.

Finally, Senator PRYOR, the Senator
from Arkansas, offered an amendment:
Let us have a committee report before
this thing goes to the floor. Let the
Members of the Senate spend a few
days at least on something this signifi-
cant in terms of private competition
with the public sector, in terms of
health and safety and environment
laws; let us spend a few days at least
reading a committee report.

This was the Governmental Affairs
Committee, Mr. President, this was not
the Budget Committee. And | do not
know everything that happened in the
Budget Committee. Maybe my friend
from New Hampshire is on that com-
mittee. | should know, but he may
know, in any event, whether he is on
the committee or not, what the cir-
cumstances were in the Budget Com-
mittee.

| think the report has arrived. Lo and
behold, the report has finally been
printed.

Mr. BYRD. Will
Senator yield?

Mr. LEVIN. I will be happy to yield
for a question.

Mr. BYRD. Mr. President, | first
apologize for assigning the Senator to
the Budget Committee, and he is really
not on that committee.

Mr. LEVIN. This does not require an
apology. | would love to be on the
Budget Committee.

the distinguished
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Mr. BYRD. | only knew that he had
some concerns—I| heard he had some
concerns—about the bill. | took it for
granted. | should have reviewed the
list.

But in any event, | thank him for his
statement. It underlines the concerns
that all Senators ought to have with
respect to the absence of a committee
report. | had in mind the committee re-
port from the Budget Committee be-
cause | had heard—I think | read some-
where perhaps—the members of that
committee, minority members, had
sought to have a report so that they
could present minority views, and so
on, and that there was a vote and the
idea was rejected.

Mr. LEVIN. And if | may ask my
friend to yield, there was a vote in
Governmental Affairs, too, and the
idea was rejected.

Mr. BYRD. Yes.

Mr. LEVIN. Senator PRYOR from Ar-
kansas asked that there be a report
prior to this coming to the floor, and it
was rejected on, | believe, a party line
vote. | am not positive.

Mr. GLENN. Eight to six, with DOR-
GAN missing.

Mr. LEVIN. With a Democrat miss-
ing.

Mr. BYRD. That is what |
learned here in a colloquy.

I had in mind all along the Budget
Committee report, and | had heard that
it was stated in that committee that,
no, we are not going to have a commit-
tee report. You people who are now in
the minority—perhaps it was not said
like this—but you folks in the minor-
ity have to get used to the fact that
there were times when you did not
have committee reports, which is true.
But as | said earlier, there may have
been justification other than hurrying
the bill through this early in the ses-
sion.

But | heard it stated there would not
be any committee report; that the ef-
fort was in accordance with the wishes
of the leadership on the other side that
the bill he brought up quickly in the
Senate.

I can understand all of that. But, Mr.
President, we also have obligations,
each of us has an obligation to know
what is in this bill, and | think it is
very important that we see those com-
mittee reports. | wish to see the com-
mittee report from the Committee on
the Budget. | assume there is going to
be one filed. | do not know. | had heard
there would be one filed.

But that, Mr. President, was my im-
pression when | acceded to the unani-
mous-consent request to take up this
bill today. | had in mind the Budget
Committee report. | did not state that
specifically because | was not thinking
in terms of another committee. | was
thinking in terms of the Budget Com-
mittee because that was the committee
that | had been reading about and it
was those committee members from
whom | had been hearing with respect
to the denial of their rights to have mi-

just
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nority views and a committee report. |
had in mind that committee report.

So | hold myself responsible for not
having ascertained more clearly what
committee we were talking about. | am
77. 1 still have a lot to learn. | am still
learning. And so | have learned from
this experience. But | thank the distin-
guished Senator from Michigan for his
explanation. | hope he will continue to
keep us informed as to the problems
that he sees in various areas with re-
spect to this legislation.

I thank him.

Mr. GREGG. Mr. President, will the
Senator yield?

Mr. LEVIN. | would be happy to yield
for a question. | did want to complete
my statement. | would be happy to
yield.

Mr. GREGG. For a question, or a re-
sponse.

The PRESIDING OFFICER. The Sen-
ator from Michigan yields to the Sen-
ator from New Hampshire for a ques-
tion.

Mr. LEVIN. If | may clarify that, |
would be happy to yield to my friend
from New Hampshire, who is, indeed, a
member of the Budget Committee.

Mr. GREGG. We have just received a
report—ask and you shall receive—
from the Governmental Affairs Com-
mittee. | do not believe there is going
to be a Budget Committee report, as |
understand it. There are, however, ad-
ditional views which are available,
which include views of members of the
Democratic side of the committee. The
opportunity obviously was not af-
forded, as | learned earlier in the col-
loguy, to present these views in the re-
port.

Mr. BYRD. Will the Senator yield?

Mr. GREGG. | do not have the floor.

Mr. BYRD. Mr. President, |1 ask unan-
imous consent that the Senator yield.

Mr. LEVIN. | would be happy to yield
for that purpose.

Mr. GREGG. | guess it gets to me.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. | asked the Senator to
yield only because | had just heard
that the minority members of the
Budget Committee had been asked to
file their views in contemplation of the
committee report that would be print-
ed by next Tuesday.

Mr. GREGG. | must not be current on
the situation, because my understand-
ing was that we were going to be going
with this report language—this is not
report language—these additional
views. If the decision has been made by
the leadership of the committee to go
with the report, | did not know it.

Mr. BYRD. | thank the Senators.

The PRESIDING OFFICER. The Sen-
ator from Michigan has the floor.

Mr. LEVIN. Just to complete this
process question, it is an important
question because this is an important
bill and the Members and their staffs
ought to have an opportunity to review
the committee report. My understand-
ing is that the Budget Committee has
adopted some committee amendments
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which are very different from the com-
mittee amendments that have been
adopted by Governmental Affairs on
the critical point of how do you imple-
ment the estimate. And | am wonder-
ing if my friend from New Hampshire
would confirm if this is accurate since
he is a member of the Budget Commit-
tee.

I am wondering if | could just have
the attention of the Senator from New
Hampshire for a minute. My under-
standing is that the Budget Committee
adopted committee amendments which
struck the function of the Budget Com-
mittee and the Governmental Affairs
Committee in making the final deter-
mination of the amount of the cost of
these mandates, or related to that sub-
ject. Am | correct in that regard?

Mr. GREGG. The Senator is correct.
And the expectation is that Senator
DomMmeNiIcl will be addressing those, and
the Senator will have the right to ob-
ject when those amendments are
brought forward.

Mr. LEVIN. And | do know that at
some point they will be offered. But |
would only point out also to the rank-
ing member, to the Senator from Ohio,
if he could also then give me his atten-
tion—forgive me—on this, that the
Budget Committee has adopted a com-
mittee amendment which is signifi-
cantly different in terms of the mecha-
nism to implement this from the mech-
anism adopted in Governmental Af-
fairs. And the Senator from New Hamp-
shire just confirmed that, in fact, the
committee amendment in the Budget
Committee did strike the role of the
Budget Committee and the Govern-
mental Affairs Committee in making
that final determination of what the
cost is.

Now, it is correct, of course, that
Senator DomMENICI would be here when
that amendment is presumably offered.
But it is critically important that the
Senate understand the difference in the
process which is being proposed in the
Governmental Affairs majority posi-
tion from the Budget Committee posi-
tion, and the report would be very
helpful in this regard.

This is not an insignificant thing. It
is dry stuff. | know how dry these proc-
esses can be. But this Senate, if this
bill, either version, passes, will be in a
position of having our Parliamentarian
decide what is the cost of implement-
ing mandates. Think about it. The Par-
liamentarian will have to make that
final decision, amendment  after
amendment after amendment, bill
after bill after bill. We would have to
have the Parliamentarian figure out
what is the cost of implementing a
mandate against State and local gov-
ernments.

It is, | think, an impossibility for the
Parliamentarian to do it. | think it is
at times going to be impossible for the
Congressional Budget Office to do it,
honestly. So | think we ought to allow
them to tell us that.

But there is a fundamental difference
here which can confuse this process. If
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we think we have a potential for
gridlock, which we do, there is a poten-
tial for a train wreck on this floor, day
after day, unless we adopt a mecha-
nism which is workable.

Let me close with this comment. |
believe we should require an estimate,
as we did in last year’s bill. 1 believe
that. | think we ought to know what
we are doing when we adopt a mandate,
both as to the private and the public
sector, and we ought to take the time
and require the Congressional Budget
Office to tell us what we are doing to
people, what is the cost of a mandate,
not just on local and State govern-
ments, but also on the private sector.
It is worth doing. But we also should be
straight enough with ourselves to say
that at times it may be impossible. At
which point we may decide that is a
good reason not to impose the man-
date, by the way. But we ought to be
straight enough with ourselves to say
yes, there will be occasions when there
is no way of knowing. And we will get
into that this afternoon during the
amendment process, because there are
those occasions. But we also ought to
avoid putting in place a mechanism
which will turn out to be a farce or a
charade, which will result in waiver
after waiver after waiver, by not hav-
ing a mechanism which is workable.

We all live and work in this place. We
know what will work in the real world
of the Senate, and we should have a
mechanism which will work and not
one which will be just atrophied, which
will be a formalistic thing which will
be waived. Because | do not think we
want to put ourselves in the position of
just having almost an automatic waiv-
er of points of order by majority vote,
which is provided for. We have these 51-
vote waivers that are possible in both
bills. But | think we want to be serious
about it. We do not want to just put
into place a mechanism which will re-
sult in the Parliamentarian ruling on
every amendment about what the cost
is of adopting new standards for incin-
erators across the country in the year
2002. The Parliamentarian cannot do
that. And there will be times the Budg-
et Office cannot do it, and the Budget
Committee cannot do it. And the Gov-
ernmental Affairs Committee cannot
even determine that there is a man-
date. We ought to allow for that hon-
esty. We ought to allow for it and then
consider the absence of the ability to
make that estimate in our decision as
to whether to impose it on both the
public and private sectors.

So | have been one who has urged
that we have a report. | have urged
that we have a report from both com-
mittees. As a matter of fact, | urged
this to such an extent, may | tell my
friend from West Virginia, that 2
nights ago on the floor, it was my un-
derstanding that part of the unani-
mous-consent agreement which al-
lowed for this bill to come to the floor
today was a specific agreement that
the majority report would be submit-
ted by midnight on the night before
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last, to give the Senators a chance to
read it and file concurring or dissent-
ing views by 6 o’clock last night.

This did not happen. Apparently
there was a misunderstanding, despite
what | thought—and the Senator from
Ohio is here, too, and he was part of
this—was a pretty clear understanding.
I do not want to lay blame. It is water
over the dam. But | want to assure my
friend from West Virginia, we made a
real effort, including the leadership
which was involved in this discussion,
as to how could we make sure that
there would be a report. We were talk-
ing about Governmental Affairs, that
is true. We, not being members of the
Budget Committee, were not fighting
that battle. But how could we, as mem-
bers of Governmental Affairs, assure
that there be a report printed, avail-
able to the Members, prior to this bill
coming to the floor?

We thought we had accomplished
that with this understanding. We
failed, and 1 am not going to, again,
point fingers. It is not important. Ap-
parently, it was just a misunderstand-
ing. That can happen around here. So
that is not the point. The point is we
did make that effort for the reasons
which the Senator from West Virginia
indicated. There should be a report
filed before a bill of this consequence
comes to the floor.

I yield the floor.

The PRESIDING OFFICER. Senator
from Ohio.

Mr. GLENN. Mr. President, when we
got started off this morning, Senator
KEMPTHORNE made his opening remarks
and we got off on some other matters
here, and | did not finish my opening
remarks. And | want to do that.

I do not want anyone to get the im-
pression that because we have been
questioning some of the means by
which this was brought to the floor,
and how we are going to consider
amendments and so on, that | have in
any way weakened my support for this
bill. This is the Kempthorne-Glenn bill.
My name is on it. | am proud of this. |
think it is something we should have
done a long time ago. The discussion
this morning indicates we think it can
be made better, more workable. That is
what we are about.

I have been proud to work with Sen-
ator KEMPTHORNE on this. No one has
devoted himself or herself more assidu-
ously and continuously to this than he
has over almost 2 years. He has worked
on this very, very hard and kept at it.
As chairman of the Governmental Af-
fairs Committee last year—I said this
publicly before—anytime | went a week
without getting a call from him as to
when we are going to have our hearing
and when we are going to get this thing
out, when we are going to get it sched-
uled, it was an unusual week, if that
happened. 1 have been with him on
this.

So we worked very hard on this and
worked together. He has worked on it,
and has just done yeoman’s duty on
this. He has traveled all over the coun-
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try, meeting with what is called the
Big Seven, the groups of State, local,
and municipal employees, and so on. |
do not know how many speeches he has
given. He sought their advice, their
counsel on this, all over the country,
and has traveled for the last year and a
half in that regard. He deserves a tre-
mendous amount of credit for the devo-
tion to this that he has shown.

I think this is landmark legislation.
We have a lot of bills go through here.
I think we have some 9,000 to 12,000
bills, resolutions, amendments, and so
on, that get submitted every year. So
we sometimes think we can just pass
things through and let us give them
the fast treatment here and get them
on through and out of the Senate and
get onto something else.

But occasionally something comes
along that | think deserves to be
looked at very, very carefully before
we enact it, and this is one of those
bills that | do not want to see rushed
through. I know all the push right now
for getting things through and showing
action on the Senate side, and so on.
But | think we want to do this very
carefully.

The reason | say this is landmark is
this changes the direction, it changes
the considerations that have to be
given to matters that come before us
that affect the Federal, State, and
local relationship. That makes it an
extremely important piece of legisla-
tion. It is the first time that has been
done. | submit this redefinition of the
Federal, State, and local relationship
deserves some attention on how we got
to this state. What happened in the
United States of America that led us
into this sort of a quagmire of relation-
ships here that we, just for the first
time now, are beginning to try to
change?

In some respects, | think we could go
back 60 years on this, to where more
Federal programs became necessary.
What was the genesis of that, back in
those days of 60 years ago? We can say
before the 1930’s, communities basi-
cally took responsibility for social
matters and social services and the
morals and mores and the ethics of the
local community. Families grew up
pretty much in the local area and
stayed in the local area, by and large.
They did not have the same mobility
we have today, where the last figure |
heard was 20 percent of our people
moved to a different domicile each
year and 16 percent of our people move
across State lines. | would have to dou-
ble-check that figure to make sure it is
accurate, but that is what | recall.

In other words, back in those days,
there was much more stability of com-
munity and church and family rela-
tionships, where communities took
care of their own. And | can attest to
that. | grew up in a small town in Ohio,
where that was the norm when | was
growing up. In New Concord, if a fam-
ily had a problem where something was
wrong, other people pitched in, the
church pitched in, their neighbors
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pitched in and helped them out, and
that was social service at its finest.

It is too bad that we have gotten
away from that in this country because
of the complexities of our modern day
life, but it is a fact of life that we have.
Back in those days, the community
helped and the worst that could hap-
pen, maybe, was that there was a coun-
ty home for somebody to go to. And it
rarely got beyond that.

Taking care of one social service, if
it was a school that served the whole
State as far as training for the blind
but that is about as far as it got out-
side the local community or the county
consideration.

(Mr. SHELBY assumed the chair.)

Mr. GLENN. That was fine up until
about 1930 and the great crash and the
Great Depression. What happened
then? It got beyond the ability of com-
munities to do for themselves and to
take care of all of their own people. |
can remember those days. I am old
enough to remember those days. | was
about a 10- or 12-year-old kid at that
time with a paper route, all the other
things that went with earning your
own money then in those days of the
Great Depression. My dad had a little
plumbing and heating shop. There was
no business in that. We were hard
pressed.

I remember one of the most disturb-
ing conversations | ever heard in my
life, my father and mother sitting
quietly talking at the dinner table
after dinner—I was in another room—
about whether we are going to lose our
home, and whether the mortgage was
going to be foreclosed. They were very
concerned. That struck terror in my
heart. | did not know what was going
to happen, where we were going to go,
and what we were going to do. Along
with a lot of other programs that were
put in at the time, the mortgage was
not foreclosed.

But those were days when unemploy-
ment for 4 years was over 20 percent. In
1 year, 1933, it was 24.9, with almost 25
percent of the United States unem-
ployed. There was no money. The
whole American dream was collapsing
very, very rapidly. We need to remem-
ber that as to why this whole thing
started, and what happened in the lit-
tle community of New Concord, OH.
People planted big gardens. My dad
rented an extra 2 acres. We planted it.
My mother canned, as they called it
back then. Sometimes you talk to peo-
ple now and they do not even know
what this means when you say you
canned food. There were glass bottles
of course. Later when my mother and
dad both passed away we were cleaning
out some of the basement back home a
few years ago. Here were hundreds of
the old Mason ball jars that we used to
use to can things out of this garden.

My dad used to give to the neighbors
what we did not need, and to the people
that needed the help in the commu-
nity. I am not bragging about my dad
or what we did. That was the norm in
those days. But we went 4 years with
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unemployment above 20 percent; 1 year
with it up to 25 percent almost, in 1933,
and it got beyond the ability of com-
munities to take care of themselves.
The Okies were heading for California.
We see movies with the mattress on
top of the car and the other things.
And that was for real.

Some of us here we can remember
those days, and it is not ancient his-
tory. It is something that happened in
our own lifetime in this country. Well,
the country was literally destitute at
that time with what happened.

Franklin Roosevelt was elected, and
we had the New Deal. It was controver-
sial. | can guarantee you. | can remem-
ber some of the arguments about that
even though | was a kid at the time—
the National Recovery Act, the Na-
tional Industrial Recovery Act, the
WPA, FHA that saved our home mort-
gage and we were able to refinance the
home. So we did not loose the home
back in those days.

We could go on with all the details of
what happened back in those days. But
these programs came in, and even
though they were extremely controver-
sial back in those days, they helped
out. They became in many respects a
replacement for the social services
that had been provided by communities
and church and family relationships on
that kind of a basis. And the State and
the Federal Government had not been
involved in these things before.

There was a lot of debate about this
at the time, and a lot of argument. |
remember even in the churches hearing
sermons against the NRA and what was
called the New Deal, and they held up
the little spread eagle symbol of the
New Deal back at that time as a sym-
bol of the anti-Christ, and all the dire
portent of that was brought out.

But it was determined by the will of
the people of this country that we went
ahead and backed the programs of the
New Deal. And they in fact became sort
of the change in the delivery of social
services for the United States. That
has been the norm then as we have be-
come even a more complex country, a
more mobile, flowing population all
through these years.

Have many of these social programs
and the training programs and so on
gone too far in that 60-year period? Of
course. Certainly nobody in this Cham-
ber | think would disagree with that.
When we have some 128 | think it is dif-
ferent job training programs, many
overlapping each other, have we gone
too far in providing some of these serv-
ices that used to be in the commu-
nities? Yes.

I bring this up for their reason. As we
now move to turn more of these things
back to the State and local level,
granted things have changed in this
country over 60 years. But will they
pick up these responsibilities being
sent back for all the programs that we
are talking about? Will they address
matters that were not addressed back
there 60 years ago? Maybe it is not
right to compare the same situation
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with 60 years ago. But | think it is
right to ask that question. | think as
we start this process through this land-
mark legislation that it is right to con-
sider that.

Some of this reversal, some of this
new federalism as it was called back in
the Reagan years, or called by some
the ““Reagan Revolution”, it went to a
certain extent in starting the reversal
of some of these programs but in some
respects added to the problem because
the funding did not go along with the
reversal.

So we see what the current situation
is. Let me quote briefly out of last
year’s Governmental Affairs Commit-
tee report on the mandate reform bill.
We voted this out last year. What is on
the floor right now is not something
brand new just ginned up since the No-
vember 8 election. We have been work-
ing on this for almost 2 years now in
the Governmental Affairs Committee.
We voted it out last year and had it out
in the middle of the year ready for con-
sideration here on the floor. Then be-
cause of the filibusters and the delays
and delays that occurred it came down
to about whether we could get it
through by unanimous consent. We
could not do that in the waning days.
So it was not adequately considered,
not considered for a Senate vote last
year.

But out of the report that came out
with that bill last year, the committee
report, let me quote to show what has
happened over the past decade or so
where this whole problem has increased
tremendously.

In that report the Congressional
Budget Office indicated that there were
89 bills between 1983 and 1989, 89 bills
that cost over $200 million each. |
think as the arithmetic comes out that
is somewhere around $17 billion that
we loaded onto the States with those
$200 million each, some of them more
than $200 million. But even at the bear
minimum it comes out to a $17 billion
load you put on the States or local
communities.

There were 382 bills reported out with
new costs to them and not all of those
became law. But that would have added
to that total also.

Even quite apart from that, the Envi-
ronmental Protection Agency estimate
is that environmental mandates to
State and local governments rose from
$22 billion in 1987 alone and will rise if
not changed to $37 billion by the year
2000; $37 billion. The Vice President has
headed up this National Performance
Review, of course, since the new ad-
ministration came in, the Clinton ad-
ministration. And the estimates that
the Vice President and the NPR group
have made figures that the environ-
mental concerns will be consuming $44
billion. We will have loaded the States
and local communities with $44 billion
by the year 2000. That is an enormous
load.

What happened? Did we send money
along to do that, to help take care of
that, or help mitigate this so the
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States and local communities do not
just say we will try to do this but we
just cannot do it? Do we help them out
on this? No.

Let me tell you what happened. Aid
to State and local governments fell 28
percent in real terms during the decade
of the 1980’s. In other words, while we
had that new Federalism going on that
was supposed to be very good, it really
impacted State and local governments
tremendously. The aid to State and
local governments fell 28 percent in
real terms during the decade of the
1980’s, at the very time when we were
loading them up with all these other
things | just mentioned that made it
more costly for them to do business.

To add insult to injury, in 1986, even
general revenue sharing was termi-
nated. That provided $4.5 billion a year
of flexible funds. Since 1972, up to the
time of its termination, that provided
$83 billion in general revenue out there
for States and local communities to
use for helping take care of some of
these costs. What did this do? Do we
have any specific examples? Let me
read some portions of things that have
come from the city where | live. | live
in Grandview, OH, which is part of
greater Columbus. The Mayor in Co-
lumbus is Greg Lishutka. He did an ar-
ticle in the Wall Street Journal a short
time ago, and | think it is worthy of
reading some of this into the RECORD
just to show the impact on a major
American city. | think Columbus is the
16th largest city in the country. So the
impact on Columbus of these mandates
is representative of what happened
over the rest of the country. | will read
parts of this:

Opposition to ‘“‘unfunded mandates’ has
become the latest populist cause against an
overreaching Federal Government. Oddly
enough, this revolt has been led not by ordi-
nary citizens, but by mayors, county com-
missioners and governors, on behalf of the
taxpayers. When Republican and Democratic
State and local officials unite on a issue,
even Members of Congress take notice.

While Federal mandates aren’t direct tax-
ation, they have pretty much the same ef-
fect. It’s like having your Uncle Sam take
you to lunch, order your food, and then hand
you the check. Consider these examples from
Columbus.

He gives examples of what happened
in the city of Columbus.

After old paint solvents were found in a
gravel lot that our city wanted to pave, the
EPA'’s initial demand was that we ship tons
of soil to a Texas incinerator at a cost of $2
million. A subsequent health-risk assess-
ment led to a simpler cleanup for just $50,000.

Implementation of the new Transportation
Employees Act to randomly test city truck
drivers for alcohol and drug use will cost be-
tween $50,000 and $100,000 annually.

The Underground Storage Tank Act re-
quires us to move all city fuel tanks above
ground. The cost to our fire department and
fire division is $950,000—equal to three or
four new fire trucks.

The Federal Register estimated that ob-
taining a stormwater discharge permit under
the Clean Water Act would cost $76,681. Our
actual cost was $1.5 million.

When home samples of lead in tap water
peaked slightly over the Federal maximum,
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we were forced to mail a notice to all our
customers within 60 days, even though the
event was short-lived and an insignificant
health risk. Since Columbus does its water
bills on a 90-day cycle, we had to spend
$42,000 for an extra mailing.

Faced with continual surprises of this na-
ture, Columbus did a first-of-its-kind study
in 1991 to determine how much mandates
were affecting us. From 1970 to 1985, 20 toxic-
management mandates had been imposed on
local government. Since then, more than 75
have been added. Columbus estimated its
total spending on 14 major environmental
mandates would be $1.6 billion from 1991 to
the year 2000; each Columbus family’s share,
reflected primarily in water and sewer bills,
would be $850 a year. This amounts to a mas-
sively regressive hidden tax that hits fami-
lies and retired people especially hard.

And the regulations just keep on coming.

I thought this was impressive.

Every 6 months, the Federal Register
prints an index of every new and proposed
rule that might affect local governments. As
an experiment, we in Columbus decided to
request copies of the 524 rules listed in the
April index. We received 207, just 39 percent
of those requested. The pile of paper was 5
feet tall—7,067 pages of rules, along with
9,490 pages of supporting documents. The av-
erage rule was 34 pages long.

Every city, village, and hamlet is supposed
to read them and figure out how to apply
them. Columbus is America’s 16th largest
city, and even we don’t have the staff to han-
dle them. How are smaller cities supposed to
cope? More frightening still, how can busi-
ness owners understand and pay for the even
greater number of employee mandates?

I will not read the next couple of
paragraphs. They deal with the trade-
offs America has to make. A mayor is
elected to decide these things on behalf
of his or her community. A couple of
paragraphs are there on that.

He starts again:

We must do much more. Senator Dirk
Kempthorne, Republican, of Idaho, former
Mayor of Boise, and Representive Gary
Condit of California led the bipartisan
charge this year to ban the enactment of un-
funded mandates, only to be thwarted by
most of the Democratic leadership.

As much as | admire Mayor Lishutka
of Columbus, | have to respectfully dis-
agree with him on that particular issue
here. | think he got a bit too partisan
in that spot, because it was Democratic
leadership last year that wanted to get
this through and who asked me to try
and get it out of committee, along with
the pleadings of Senator KEMPTHORNE
directly. We had it ready for the floor
by late summer. It was on the list of
things to be considered. It was because
of the filibuster, the scorched earth
policy, on the Republican side last
year—since he laid this at the Demo-
cratic doorstep, | have to pass it back—
it was those delays last year that pre-
vented the Senate from getting
through several bills, including the bill
we passed last night and this bill. Sen-
ator MITCHELL, at the last minute,
tried to get it through on a unanimous-
consent request, and that was blocked.
We had blocks on both sides and were
unable to clear the last one on our side.
This is not fair to say the Democratic
leadership, of which | was one, on this
issue last year did not try to get this
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through. We did everything we possibly
could to get it through. If there was a
reason it did not get through, it was
because of the filibusters on the other
side and delay tactics.

I am not throwing this back at Re-
publican leadership. | know Senator
DoLE, the new majority leader, did not
exactly have 100 percent control of all
of his Members last fall. There were
certain Members who were taking
great pride in just blocking things.
After one of the votes where we tried
to get something through, | happened
to walk out in the Hall toward the ele-
vators out here and there were a dozen
or so press there. One of the persons
leading the fight on the other side said,
“Well, we beat them on another one.”
They said, ‘“What was it on.” He said,
“Who cares, we beat them.”” | deplore
that kind of attitude. | will not go into
that, except to say that with all due re-
spect to Mayor Lishutka, the reason
this unfunded mandates did not get to
the floor last year | do not think can
be laid at Democratic leadership’s feet.
We were trying.

Other than that, this is an excellent
article. He goes on to point out that we
are going to get this through, and he
wants to see rules and regulations
based on cost benefit analysis, actual
health-risk assessments. He wants the
Federal, State and local governments
to be full partners in working these
things out. | agree with him 100 per-
cent on that.

What does this legislation do, Mr.
President? It is not at all that com-
plicated, although the effects are very
far-reaching. It says basically that on
every bill reported out to the floor,
there has to be an estimate from the
CBO of the costs that would apply to
State and local governments where
those would be beyond $50 million. We
would further have to include an au-
thorization for the money or propose
taxes to cover this. And if we did not
do that, then and only then, if that is
all complied with in the legislation,
then there would be no problem. If we
do not comply with that when it is re-
ported to the floor, then a point of
order would lie against that bill that
would prevent it from being considered
here on the floor, and if we wanted to
consider that legislation, which we
could, that is fine, we can still consider
the legislation, but it would require a
majority waiver of that point of order.

It seems to me that is fair enough.
We are saying for the first time up
front, we have to consider these things
before the Senate works its will on
whatever it wants to do. And even in
that case, we are saying that the Sen-
ate can vote on a straight majority
vote—majority rules—to say we think
this is so important for the country
that even though we have not provided
this estimate or cannot provide this es-
timate and we cannot tell where the
money is coming from, even then we
say we will have a majority vote that
says we proceed to this because it is
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important for the country, whatever
the cost.

But we have to do it with the knowl-
edge up front of what the budget im-
pact is going to be, and what the im-
pact on State and local governments is
going to be. It is so commonsense we
should be doing this all the time any-
way.

We do have a requirement, with all
due respect, that anything that is esti-
mated to cost over $200 million coming
out of the Budget Committee, we have
to note here on the floor. So we do
have that. But this goes far beyond
that.

So the Senate retains control of the
situation in being able to say some-
thing is so important that it goes in no
matter what, but when legislation
comes out, it has to have the estimate
of what the mandate, if it is a man-
date, will cost.

We also say that there has to be an
appropriation for this, then we will
stipulate that the mandate expires if
not funded or if there is a reduced ap-
propriation. If the Appropriations Com-
mittee says: Look, we have so many re-
quests, we have so many problems
these days, and we would like to fund
this thing but it is going to cost X—
whatever it is—and we can only supply
half of X this year in the way of dol-
lars. Then we would say OK; if you can
scale back and do part of whatever the
mandate is, then we will try to work
that out. And that is fine. | think that
is very, very fair.

The CBO further must consult with
State and local officials to get their
view of what the costs are. And the
rulemaking agencies over in the execu-
tive branch must also consult with
State and local officials to make their
estimates of what the rulemaking im-
pact will be on the cost to State and
local governments.

That is not insignificant. Those of us
who have been around here for awhile
know all the time we pass legislation
here, we send it over to the executive
branch, and sometimes | think the peo-
ple over there, we may have a few peo-
ple in some of the agencies that should
have almost the term ‘“‘zealot” applied
to them, because they are not going to
see that. They are going to see the
rules and regulations go out, and they
are not going to get caught short on
their watch. And they are going to
take the legislative history up here and
they are going to interpret it in a way
that really backs up the legislation up
here more than ever was intended on
Capitol Hill to begin with.

We have all seen examples or heard
examples of the legislative and rule-
making procedures over there that re-
sulted in such horrendous actions of
things that never were intended here,
particularly with regard to the envi-
ronment, clean air, clean water, and so
on.

So the rulemaking agencies must
also consult with the State and local
governments.
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The private sector also is covered
here. Where there would be a cost of
over $200 million, we must have CBO
cost estimates there also, or a point of
order could lie against pieces of legisla-
tion, too.

Certain things obviously should be
exempt from this process. Civil and
constitutional rights. Should civil and
constitutional rights be out from under
this? | think they should. Those apply
to every single man, woman, and child
in this country and there should not be
any question about that.

National security matters are out
from under this; treaty obligations;
bona fide emergencies such as natural
disasters, and so on, are out from under
this.

Also out from under this is when the
States voluntarily say yes, we think it
is a good idea to put this program in
and we think it should go through, and
we will voluntarily say we will assume
this. | do not know whether that would
occur in many cases or not, but that
provision is in there.

Now, there are some concerns that
we have which were expressed in the
Governmental Affairs Committee the
other day that are very real concerns.
I certainly agree with the distin-
guished Senator from West Virginia,
Senator BYRD, who, on the floor a mo-
ment ago, was calling for no steamroll-
ing on this legislation, no rush for this
legislation, without due consideration
of all aspects of it.

We expressed some of our concerns in
the Governmental Affairs Committee
in our vote the other day. | had one
that | think is necessary on this and 1
gave an example of it a little earlier
this morning.

In other words, a point of order could
lie against the bill. Let us say we grant
the waiver, so we are going to take this
bill up, whatever it is. We grant that
waiver. Then amendments start com-
ing in. Any amendment that would pro-
vide over $50 million of costs could
have a point of order lie against that.
Or the accumulation, an aggregate of
the costs to State and local govern-
ments of a series of amendments, could
go over the threshold. Right now, a
point of order could lie against each
one of those amendments.

| see a hazard there in that it might
make a method for people who wanted
to filibuster a bill. You just put in a
whole bunch of amendments. There is
nothing in the Senate rules that says
amendments have to be germane, so we
could have an issue being brought up—
it might be a farm issue—and we wind
up with aid to children, foreign aid, all
sorts of things that would be very, very
expensive put on because of our lack of
a germaneness rule here.

So | can see the danger there that
there might be a possibility that people
could use that and that point of order
applied to it as a means of filibuster-
ing. And | do not want to see that.

I read into the RECORD earlier this
morning the section of a letter we just
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received from Bob Reischauer, who is
the head of the Congressional Budget
Office, complaining about this also or
pointing out that this needed to be cor-
rected before we enact this particular
bill. So that is one.

I know that Senator LEVIN, who is
here on the floor, has several amend-
ments that he brought up the other day
in committee, too, and | am sure at the
appropriate time he will want to ad-
dress those.

But all we are asking is that we be
given ample time for this and that this
steamroller that we had going or at-
tempted to have going on the congres-
sional coverage bill, that we not try
that on this one because this bill is
very far reaching. |1 do think it is land-
mark legislation. | hope that we will
have adequate time for anyone on both
sides of the aisle to really try to make
changes in this so that it is workable,
good legislation, not something we
have to get through in haste and then
correct later on.

Another thing I will point out is this
bill is not retroactive. It does not go
back and address all previous pro-
grams. Where previous programs come
up for a reauthorization, a point of
order would not lie unless, once again,
the $50 million threshold is reached. If
there is an increase for costs to State
and local governments of more than $50
million in the reauthorization process
of some previously ongoing program,
then the point of order would lie if
there was that kind of increase in cost,
but only then.

This would apply also to some of our
entitlement programs. There are nine
entitlement programs that cost the
Federal Government $500 million a
year or more annually. And these are
included. But if the entitlement is
changed by the Federal Government so
that the cost to State and local govern-
ments once again is more than a $50
million change, only then would a
point of order lie.

So entitlement programs that go on
and are not up for a periodic reauthor-
ization would be included only if the
costs to the State and local govern-
ments were increased by more than $50
million. Only then would the point of
order apply. Those particular entitle-
ment programs where we spend $500
million a year or more are: Medicaid,
food stamps, AFDC, child nutrition, so-
cial services block grants, vocational
rehabilitation State grants, foster
care, adoption assistance and independ-

ent living, family support, welfare
services, and child support enforce-
ment.

Now, Mr. President, there has been
some confusion, as was addressed here
on the floor earlier today, concerning
the filing of the report. | do not know
whether that will still be an issue with
certain Members or not. | would hope
that we could get on with consider-
ation of this and work out our prob-
lems on that. | think this bill is very,
very important.
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We may have amendments. Senator
LEVIN had some concerns about em-
ployment laws, concerns about what
happens when the CBO cannot make an
estimate, and concern about sunset.

Now, the bill is not airtight. Its im-
plications, however, are very complex.
They are very, very far reaching. What
it basically does, | repeat again, it re-
quires an upfront dollar estimate with
a forcing mechanism to make sure that
that is considered in the consideration
of any legislation here on the floor;
that is, the dollar impact on State and
local governments. This is a forcing
mechanism to make sure that that is
considered.

Now, say that it comes out and the
Senate Members feel strongly that re-
gardless of the dollar impact, it still
should go on. That is provided for.
That is what the waiver vote would be.
So the Senate does not lose its right to
say, ‘““‘Here is what is best for all the
citizens of the United States of Amer-
ica.” We do not pull that back. All this
bill does, basically, is provide a mecha-
nism, an enforcement mechanism, to
say we no longer can slide something
through in the middle of the night
without a cost estimate and find out
later that it costs the States and local
governments a bundle out there in
their costs of doing business and man-
date it from the Federal level.

It says we have to consider that up
front, and it is a forcing mechanism to
do it with this point of order. But the
Senate still—I repeat, the Senate
still—could say we think it is that im-
portant that regardless of the cost on
this—say, the cost is estimated to be
$70 million instead of the threshold $50
million—and we say it is important
enough that although that is a million
and whatever it figures out, a million-
plus, for each State, it is important
enough for the people of this country
that that legislation should go in, and
we pass it. This bill would not prevent
the Senate from taking that action at
all.

Now, | would say to the people in the
press that may or may not be covering
this, 1 hope that can be spelled out be-
cause there has been a lot of misin-
formation about how we will stop
things in their tracks, we will wreck
the normal procedures of government,
we will wind up doing all sorts of seri-
ous damage. All this thing does, it says
we, for the first time, require that
there has to be upfront consideration
of the best estimate of the cost before
we vote on this, and a point of order
would lie if that is not carried out.
But, even then, there can be a waiver
of the point of order, and go ahead if
we think it is that important for the
future of this country.

So, while | think that on the face of
it it is rather innocuous, just the very
fact that we, for the first time, are
going to require that to be considered
before we take legislation up is an
enormous step forward and very, very
important.

That is the reason | think this is
landmark. It puts the Senate, puts the
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country, puts the House of Representa-
tives on notice that this relationship
between the Federal, State, and local
governments can no longer be one
where we pass things here and say,
“Well, States, OK, you carry it out. We
know it will be expensive, but you
carry it out. We know you can take
care of it.”” That worked for the better
part of 200 years in this country. But it
no longer will work because what we
have done is passed so many bills, as |
enumerated before, we have overloaded
the circuits and given the States and
local communities too big a load from
Federal mandates for them to be able
to carry out without our help. So it
means we must be very careful in what
we consider in the future as legislation
and its impact on State and local com-
munities, and that we have a forcing
mechanism to force that kind of con-
sideration before things are voted out.
That is what this does.

So | am proud to work with Senator
KEMPTHORNE. | think he was off the
floor when | made some comments
about him earlier. They were not all
bad. He has been a real leader in this.
He has stayed on it and traveled all
over this country, as | said, and he has
met with all the Big Seven groups, as
they are called, and talked to them,
got their counsel, advice, and been a
real champion of this. | am proud to be
associated with him on this. | hope we
can just get this legislation through. |
think it is needed.

One note of caution: Let Members
not rush this thing to the point we do
not have time to amend it with things
that need amending. | add this: The
Senate does not have germaneness
rules. We know that, and we suffer
from that from time to time, as we did
on the congressional coverage bill yes-
terday. People are free to bring up
whatever they want.

On this bill, that could well happen
on the floor when we open it up for
amendments. Whether that does or not,
there are certain amendments, as the
one that | mentioned just a moment
ago and the one that Senator LEVIN has
concern about that we brought up in
committee that are germane, they do
apply, and | hope there is not such a
push to get this thing through that we
do not have adequate time to have
those amendments that are valid, ger-
mane, and that will improve this. They
will improve this bill and make it
workable. They will not hurt.

Mr. President, | rise to announce my
support for S. 1—the Kempthorne-
Glenn bill on Federal mandate reform
and relief. This is legislation that had
strong bipartisan and administration
support last year, in fact we had 67 co-
sponsors, and my hope is that we will
be able to pass the bill through the
House and Senate and get it to the
President.

I would note that | do have concerns
with some of the provisions of S. 1 and
I will be offering some amendments
later to try to correct some problems
with the bill. 1 will discuss those

S 845

amendments in more detail at the ap-
propriate time.

But before | go into a description of
the bill, I'd like to provide some back-
ground to the whole unfunded Federal
mandates debate.

On October 27, 1993, State and local
elected officials from all over the Na-
tion came to Washington and declared
that day, National Unfunded Mandates
Day. These officials conveyed a power-
ful message to Congress and the Clin-
ton administration on the need for
Federal mandate reform and relief.
They raised four major objections to
unfunded Federal mandates.

First, unfunded Federal mandates
impose unreasonable fiscal burdens on
their budgets;

Second, they limit State and local
government flexibility to address more
pressing local problems like crime and
education;

Third, Federal mandates too often
come in a one-size-fits-all box that sti-
fles the development of more innova-
tive local efforts, efforts that ulti-
mately may be more effective in solv-
ing the problem the Federal mandate is
meant to address; and

Fourth, they allow Congress to get
credit for passing some worthy man-
date or program, while leaving State
and local governments with the dif-
ficult tasks of cutting services or rais-
ing taxes in order to pay for it.

In hearings held by the Committee
on Governmental Affairs in both this
and the last Congress, we heard testi-
mony from elected State and local offi-
cials from both parties, representing
all sizes of government. It was clear
from the testimony that unfunded
mandates hit small counties and town-
ships as hard as they do big cities and
larger States.

I think it’s worth stepping back and
taking a look at the evolution of the
Federal-State-local relationship over
the last decade and a half so we can put
this debate into some historical con-
text. | believe the seeds from which
sprang the mandate reform movement
can be traced back to the so-called pol-
icy of new federalism, a policy which
resulted in a gradual but steady shift
in governing responsibilities from the
Federal Government to State and local
governments over the last 10 to 15
years. During that time period, Federal
aid to State and local governments was
severely cut, or even eliminated, in a
number of key domestic program areas.
At the same time, enactment and sub-
sequent implementation of various
Federal statutes passed on new costs to
State and local governments. In simple
terms, State and local governments
ended up receiving less of the Federal
carrot and more of the Federal stick.

A. THE COST OF FEDERAL MANDATES

Let’s examine the cost issue first.
While there has been substantial de-
bate on the actual costs of Federal
mandates, suffice it to say that almost
all participants in the debate agree
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that there isn’t complete data on the
aggregate costs of Federal mandates to
State and local governments. In fact,
one of the major objectives of S. 1 is to
develop better information and data on
the cost of mandates. Likewise, there
is even less information available on
estimates of what potential benefits
might be derived from select Federal
mandates, a point made by representa-
tives from the disability, environ-
mental, and labor community in the
committee’s second hearing in the last
Congress. Nonetheless, there have been
efforts made in the past to measure the
cost impacts of Federal mandates on
State and local governments.

And those efforts do show that costs
appear to be rising. Since 1981, the Con-
gressional Budget Office [CBO] has
been preparing cost estimates on major
legislation reported by committee with
an expected annual cost to State and
local governments in excess of $200 mil-
lion. According to CBO, 89 bills with an
estimated annual cost in excess of $200
million each were reported out of com-
mittee between 1983 and 1988. | would
point out one major caveat with CBO’s
analysis; it does not indicate whether
these bills funded the costs or not, nor
how many of the bills were eventually
enacted. Still, even with a rough cal-
culation, CBO’s analysis shows that
committees reported out bills with an
average estimated new cost of at least
$17.8 billion per year to State and local
governments. In total, 382 bills were re-
ported from committees over the 6-
year period with some new costs to
State and local governments. So if any-
thing, the $17.8 billion figure is a con-
servative estimate for reported bills.

Federal environmental mandates
head the list of areas that State and
local officials claim to be the most bur-
densome. A closer look at two of the
studies done on the cost to State and
local governments of compliance with
environmental statutes does indicate
that these costs appear to be rising. A
1990 EPA study, “Environmental In-
vestments: The Cost of a Clean Envi-
ronment,”’ estimates that total annual
costs of environmental mandates, from
all levels of government, to State and
local governments will rise from $22.2
billion in 1987 to $37.1 billion by the
year 2000, an increase in real terms of
67 percent. EPA estimates that the
cost of environmental mandates to
State governments will rise from $3 bil-
lion in 1987 to $4.5 billion by 2000, a 48-
percent increase. Over the same time-
frame, the annual costs of environ-
mental mandates to local governments
is estimated to increase from $19.2 to
$32.6 billion, a 70-percent gain. Accord-
ing to the Vice President’s National
Performance Review, the total annual
cost of environmental mandates to
State and local governments, when ad-
justed for inflation, will reach close to
$44 billion by the end of this century.

The city of Columbus in my home
State of Ohio also noted a trend in ris-
ing costs for city compliance with Fed-
eral environmental mandates. In its
study, the city concluded that its cost
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of compliance environmental statutes
would rise from $62.1 million in 1991 to
$107.4 million in 1995—in 1991 constant
dollars—a 73-percent increase. The city
estimates that its share of the total
city budget going to pay for these man-
dates will increase from 10.6 to 18.3 per-
cent over that timeframe.

In addition to environmental require-
ments, State and local officials in our
committee hearing cited other Federal
requirements as burdensome and cost-
ly. They highlighted compliance with
the Americans With Disabilities Act
and the Motor-Voter Registration Act;
complying with the administrative re-
quirements that go with implementing
many Federal programs, and meeting
Federal criminal justice and edu-
cational program requirements. Now I
would note that while each of these in-
dividual programs or requirements
clearly carry with them costs to State
and local governments, costs which we
have too often ignored in the past, | be-
lieve that on a case-by-case basis each
of these mandates has substantial ben-
efits to our society and our Nation as a
whole, otherwise I, along with many of
my colleagues in the Senate, wouldn’t
have voted to enact them. State and
local officials readily concede that in-
dividual mandates on a case-by-case
basis may indeed be worthy. However,
when you look at all mandates span-
ning across the entire gamut of Federal
laws and regulation, you begin to un-
derstand that it is the aggregate im-
pact of all Federal mandates that has
spurred the calls for mandate reform
and relief. The Advisory Commission
on Intergovernmental Relations testi-
fied in our April hearing that the num-
ber of major Federal statutes with ex-
plicit mandates on State and local gov-
ernments went from zero during the pe-
riod of 1941 to 1964, to 9 during the rest
of the 1960’s, to 25 in the 1970’s, and 27
in the 1980’s.

However, to truly reach a better un-
derstanding of the Federal mandates
debate, we must also look at the Fed-
eral funding picture vis a vis State and
local governments.

B. FEDERAL AID TO STATE AND LOCAL
GOVERNMENTS

The record shows that Federal discre-
tionary aid to State and local govern-
ments to both implement Federal poli-
cies and directives as well as comply
with them saw a sharp drop in the
1980’s.

An examination of Census Bureau
data on sources of State and local gov-
ernment revenue shows a decreasing
Federal role in the funding of State
and local governments. In 1979, the
Federal Government’s contribution to
State and local government revenues
reached 18.6 percent. By 1989, the Fed-
eral contribution of the State and local
revenue pie had steadily shrunk to 13.2
percent before edging up to 14.3 percent
in 1991, the latest year that data is
available.

What contributed to the declining
trend in the Federal financing of State
and local governments? A closer look
at patterns in Federal discretionary
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aid programs to State and local gov-
ernments during the 1980’s provides the
answer. According to the Federal
Funds Information Service, between
1981 and 1990 Federal discretionary pro-
gram funding to State and local gov-
ernments rose slightly from $47.5 bil-
lion to $51.6 billion. However, this fig-
ure when adjusted for inflation tells a
much different story; Federal aid
dropped 28 percent in real terms over
the decade.

A number of vital Federal aid pro-
grams to State and local governments
experienced sharp cuts and, in some
cases, outright elimination during the
decade. In 1986, the administration and
Congress agreed to terminate the gen-
eral revenue sharing program, a pro-
gram that provided approximately $4.5
billion annually to local governments
and allowed them broad discretion on
how to spend the funds. Since its incep-
tion in 1972, general revenue sharing
had provided approximately $83 billion
to State and local governments. Unfor-
tunately, the Reagan administration
succeeded in terminating the program
and the Congress followed its lead.
There were other important Federal-
State-local programs that were sub-
stantially cut back between 1981 and
1990. They include: economic develop-
ment assistance, community develop-
ment block grants, mass transit, refu-
gee assistance, and low-income home
energy assistance.

Luckily, under both the Bush and
Clinton administration, we’ve managed
to restore some needed funding to
many of these programs. Still, in real
dollars, funds for discretionary aid pro-
grams to State and local governments
remain 18 percent below their 1981 lev-
els.

THE COMMITTEE’S LEGISLATIVE EFFORTS

In the last Congress, eight bills were
referred to the Governmental Affairs
Committee that touched on at least
some aspect of the unfunded Federal
mandates problem. After two hearings,
we marked up a compromise bill that
borrowed the best of the various provi-
sions and requirements from the dif-
ferent bills. We worked closely in a de-
liberative, bipartisan fashion with the
de facto leader on this issue, Senator
KEMPTHORNE, along with other Mem-
bers and with the administration. The
Kempthorne-Glenn compromise had
the endorsement and strong support of
the 7 groups representing State and
local governments: the National Gov-
ernors Association; the National Con-
ference of State Legislators; the Coun-
cil on State Governments; the National
League of Cities; the U.S. Conference of
Mayors; the National Association of
Counties, and the International City
Management Association. It had the
backing of the Clinton administration
and was endorsed by the editorial
boards of the New York Times, Cleve-
land Plain Dealer, and other news-
papers across the country, both large
and small. The bill we are debating
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today as S. 1 largely embodies what we
had last year in S. 993.

Let me explain what the
Kempthorne-Glenn bill does: it requires
the Congressional Budget Office to con-
duct State, local, and tribal cost esti-
mates on legislation that imposes new
Federal mandates in excess of $50 mil-
lion annually onto the budgets of
State, local, and tribal governments.
The current law requires these esti-
mates at a $200 million threshold. | be-
lieve that that high a figure allows a
lot of Federal mandates to slip through
without being scored. $200 million
spread across equally among all States
may not be much, but if it falls par-
ticularly hard on any one region—
which does happen with Ilegislation
around here—it is substantial. Let me
make clear, however, that what CBO
will score here are new Federal man-
dates, not what State, local, and tribal
governments are spending to comply
with existing mandates, nor what they
are spending to comply with their own
laws and mandates.

Second, and 1 think most impor-
tantly, is that the bill holds Congress
accountable for imposing additional
unfunded Federal mandates. We do this
by requiring a majority point of order
vote on any legislation that imposes
new unfunded Federal mandates in ex-
cess of $50 million annual cost to State,
local, or tribal governments.

To avoid the point of order, the spon-
sor of the bill would have to authorize
funding to cover the cost to State and
local governments of the Federal man-
date, or otherwise find ways to pay for
the mandate. This could come from the
expansion of an existing grant or sub-
sidized loan program, or the creation of
a new one, or perhaps the raising of
new revenues or user fees. The author-
izing committee must also build into
the legislation contingency provisions
to go into effect if funds for the man-
date are not appropriated. The commit-
tee would have to put provisions into
the bill that would direct and set cri-
teria for the responsible Federal agen-
cy to either declare the mandate to be
ineffective, or direct and set criteria
for the agency to scale back the man-
date, to the extent that funds have not
been appropriated.

S. 1 also includes provisions for the
analysis of legislation that imposes
mandates on the private sector. CBO
would have to complete a private sec-
tor cost estimate on bills reported by
committee with a $200 million or more
annual cost threshold. Agencies would
also need to consider the private sector
impacts of their regulations.

We do exempt certain Federal laws
from this bill. Civil rights and con-
stitutional rights are excluded. Na-
tional security, emergency legislation,
and ratification of international trea-
ties are also exempt.

I want to also point out that the bill
does not prohibit Congress from pass-
ing unfunded Federal mandates. There
may be times when it is appropriate to
ask State and local governments to
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pick up the tab for Federal mandates.
But let that debate take place on the
Senate floor and let the majority work
its will on the specific mandate in the
legislation.

The Kempthorne-Glenn compromise
also addresses regulatory mandates.
We all know how the Federal bureauc-
racy can impose burdensome and in-
flexible regulations on State and local
governments as well as on others who
end up trapped in the bureaucracy’s
regulatory net. In the committee’s No-
vember hearing, we heard testimony
from Susan Ritter, county auditor for
Renville County, ND. Ms. Ritter noted
that the town of Sherwood, in her
State, with a population of 286, will
have to spend $2,000—one half of its an-
nual budget—on testing its water sup-
ply in order to comply with EPA regu-
lations. Clearly, there is no way that
the town is going to be able to meet
this requirement.

So, consistent the President’s Execu-
tive orders, we have required that Fed-
eral agencies conduct cost-benefit
analyses on major regulations that im-
pact State, local, and tribal govern-
ments. Further, agencies must develop
a timely and effective means of allow-
ing State and local input into the regu-
latory process. Given that State and
local governments are responsible for
implementing many of our Federal
laws, it is not only fair that they be
considered partners in the Federal reg-
ulatory process, but it is also good pub-
lic policy as well. The bill also requires
Federal agencies to make a special ef-
fort in performing outreach to the
smallest governments. Then maybe
we’ll be able to minimize the occur-
rence of situations like the one that
took place in the town of Sherwood.

CLOSING REMARKS

In closing, I'd like to put this issue
into some larger perspective. As we all
know, the Federal, State, and local re-
lationship is complicated. It is a blurry
line between where one level of govern-
ment’s responsibility ends and an-
other’s begins. All three levels of gov-
ernment need to work together in a
constructive fashion to provide the
best possible delivery of services to the
American people in the most cost-ef-
fective fashion. After all, as Federal,
State, and local officials, we all serve
the same constituents. Further, we
serve the American people at a time
when their confidence in all three lev-
els of government is probably at an all-
time low. There are numerous expla-
nations for this lack of confidence in
government and | won’t go into them
here. Vice President GORE’s National
Performance Review attributes ‘“‘an in-
creasingly hidebound and paralyzed
intergovernmental process’ as at least
part of the reason for why many Amer-
icans feel that government is wasteful,
inefficient, and ineffective. We need to
restore balance to the intergovern-
mental partnership as well as strength-
en it so that government at all levels
can operate in a more cost-effective
manner.
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Both the administration and a num-
ber of my colleagues have made propos-
als to shift a number of Federal pro-
grams and responsibilities to State and
local governments. Clearly, as this
mandates debate has shown us, we
ought to at least experiment to see if
State and local governments can carry
out some these programs in a more ef-
fective fashion than we have been
doing at a Federal level. I know from
my years as chairman of the Govern-
mental Affairs Committee that Ameri-
cans do want more efficient and less
costly government and maybe one way
to help accomplish that objective is to
grant more flexibility to State and
local governments and let them run
some of these programs. However, |
think we should proceed with some de-
gree of caution. Growing up in the De-
pression, | learned that State and local
governments don’t have the where-
withal and resources to meet all
human needs. That’s why President
Roosevelt came through with the New
Deal. So there has been and will con-
tinue to be, the need for Federal in-
volvement and decisionmaking in
many domestic policy areas. But that
shouldn’t preclude us from maybe loos-
ening the reins on State and local gov-
ernments in some areas, or even drop-
ping them entirely. But we should be
careful, and look at it on a case-by-
case basis.

I believe that the Kempthorne-Glenn
bill would help to restore that partner-
ship and bring needed perspective to fu-
ture Federal decisionmaking. | am glad
that it will be the first bill introduced
in the Senate and look forward to
working toward its very early passage.

I want to give special thanks to my
colleague from ldaho for his role in de-
veloping this legislation. He has been
very diligent and, as a former mayor,
very passionate about this issue. But
he has also been willing to engage in
the give and take that goes on in devel-
oping legislation where there are a lot
of pressures from all sides to go one
way or the other. This has truly been a
bipartisan effort and he deserves spe-
cial credit for that.

| yield the floor.

Mr. KEMPTHORNE. Mr. President, |
appreciate greatly what the Senator
from Ohio has just stated. He has accu-
rately laid out the thrust and, | think,
the beauty of this bill, and he has done
it in his normal, straightforward fash-
ion that everybody can understand and
grasp.

He mentioned in his comments about
last year and who may have tied up the
legislation and where the finger should
be pointed. He is right. That does not
matter now. This is the 104th Congress.
The bill that is before the Senate, Sen-
ate bill 1 is bipartisan. Sixty-three
Senators already are sponsors of this
bill, and more are being added all the
time. It is bipartisan, as it should be.

I can tell the distinguished Senator
from Ohio that | assure him all Sen-
ators will have ample time to discuss
the amendments that are brought out
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here, to make any comments they wish
about this bill. We will make sure that
everyone feels that they have had their
opportunity to speak about this bill in
any areas that they may wish to find
some improvements.

| agree with him, | hope that we keep
the bill clean so we do not have amend-
ments that are nongermane, not part
of this bill. Too, | believe there will be
some amendments that we can fashion
together in managers’ packages that
we could then place before this body
for unanimous consent.

He made this point, and | want to
stress it: This Senate bill 1 is a process.
In no way do we ever abdicate our deci-
sionmaking responsibilities. We en-
hance it through Senate bill 1 because
we will have the information upfront
before we cast our votes. Is it not in-
teresting when you think about it, Mr.
President. What organization or entity,
either in the public sector or the pri-
vate sector, can make decisions that
may have multimillion dollar or
multibillion dollar impact and not
know that cost upfront before they
make that decision? | cannot think of
any, because they would not be suc-
cessful very long if they did.

Mr. BINGAMAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Mr. President, |
wonder if the chairman or the ranking
member will be willing to answer some
questions at this point. | would like to
ask a few questions, trying to under-
stand the legislation, since | am not on
the committee.

The PRESIDING OFFICER. Will the
Senator from Idaho respond?

Mr. KEMPTHORNE. | will be happy
to respond.

Mr. BINGAMAN. Mr. President, |
guess | have heard the explanation, and
I certainly agree with the basic thrust
of the legislation, and that is to try to
ensure the Congress knows what it is
doing before it acts, gets the necessary
information and looks at the cost that
it is imposing on State and local gov-
ernments.

As | read it, though, the bill seems to
do more than that. The bill—and here |
am referring to page 21 where it says:

It shall not be in order for the Senate to
consider any bill or joint resolution that is
reported by a committee unless—

A statement has been provided. | un-
derstand that is getting the informa-
tion. | certainly support that and be-
lieve that is entirely appropriate.

But then it says:

It shall not be in order for the Senate to
consider * * * any bill, joint resolution,
amendment, motion, or conference report
that would increase the direct costs of Fed-
eral intergovernmental mandates by an
amount that—

Exceeds the threshold.

As | read that, | understand that you
can always come to the floor and say,
“In spite of this, we want to waive that
provision of law and we want to go
ahead.”” But | am just wondering if this
is somewhat unprecedented—obviously,
it is unprecedented—but is it an appro-
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priate thing for us to be putting in
statute a statement that it is out of
order for us to consider any legislation
for which the Federal Government is
not willing to pay 100 percent of the
cost on Government.

That is what we are saying here, that
it is out of order for us in the Senate to
consider any bill unless we, the Federal
Government, are willing to pay the en-
tire cost to any level of government.

Really what we are trying to say is
we need to stop and we need to think
and we need to get estimates before we
do that, but it is appropriate for us to
do it in some cases. Is there not a more
artful way we can do this and really
say we need the information before we
proceed and we need to think seriously
and carefully about what we are doing
before we proceed, instead of just say-
ing it is not in order for us to ever pro-
ceed unless we are going to pay 100 per-
cent of the cost?

Mr. KEMPTHORNE. Mr. President,
in response to my friend from New
Mexico, if | may proceed.

The PRESIDING OFFICER. The Sen-
ator from Idaho may proceed.

Mr. KEMPTHORNE. The Senator is
asking if there is a more artful way of
doing it. | really believe mandates are
so important, whether or not this is
artful, it is meaningful. You have
asked if there is not some way that we
can just seek the information. There
has been discussion before that maybe
we could just have information that
would note that, but | really believe
that we should stop that mandate, we
should stop further consideration. But
we do provide for that 60-vote point of
order, a waiver. Excuse me, it will be a
majority, a simple majority, that could
waive that point of order.

If you get a majority of Senators
that say, ‘“We agree with the Senator
from New Mexico, we should not delay
proceeding forward with this bill any
further, we now have this information
from the committee, from the Congres-
sional Budget Office, and so we now
vote affirmatively to waive the point
of order, then we can proceed.”’

But, again, we are going to know
that information up front. I do not see
that as burdensome, and it certainly is
not as burdensome as has been the
placement of these mandates on our
cities and States, and the taxpayers ul-
timately pay for these.

Mr. BINGAMAN. | certainly under-
stand, as | say, the importance of get-
ting the information. | support that. |
support having the careful consider-
ation of what we are doing. Let me give
you an example that has come to my
attention.

We passed a bill a few years ago on
air transportation security where we
basically said anybody who runs an air-
port in this country shall make provi-
sion to essentially put in metal detec-
tors because we have determined that
there is a public safety compelling na-
tional interest here that requires us to
have metal detectors at all of our air-
ports.
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That is a mandate. That is saying to
the city of Albuquerque, which runs
our airport in Albuquerque, that is say-
ing you have to put in metal detectors.
Clearly, that costs them some money.
The Federal Government did not pick
up the tab.

But | guess what | am saying is,
should it be as an initial matter inap-
propriate for us to consider legislation
unless we, the Federal Government, are
willing to pay 100 percent of the cost in
all cases?

Mr. KEMPTHORNE. Mr. President, |
will answer that | strongly believe that
we should follow this prescribed course.
In that case, where you say there was
a cost to the city of Albuquerque, there
was a cost to the cities across the
country that had to put in these metal
detectors. Did it exceed $50 million? |
do not know. If it did not, then no
point of order would lie against the
bill.

But, | say to my friend from New
Mexico, nobody knows what the cost of
those metal detectors was, and we cer-
tainly did not know before we voted for
it.

Mr. BINGAMAN. | do not argue with
that part of the bill. | have said so sev-
eral times in the last 10 minutes——

Mr. GLENN. Will the Senator yield?

Mr. BINGAMAN. That the Senate
should be required——

Mr. GLENN. Let us follow this
through. | think it is a good example.

With the Federal mandate saying you
will do it, Albuquerque then probably
had less police out on the streets, they
were not able to put in the new sewer.
They had to make choices because we
put a mandate on them.

If we, in our wisdom, say this is im-
portant enough for air safety, it is im-
portant they do it, period, regardless of
any money, all you have to do is have
a point of order that would lie against
the bill if it is over the $50 million
threshold, which it would be in this
case—many times $50 million for the
whole country—and we would say that
is important enough that you just are
going to have to pick that up running
your airport, pick it up in an airport
tax or however you do it locally; it is
up to you people to do it in the State
and local governments.

If we say, ‘“No, well, wait a minute,
this is going to be expensive and it is
going to hit and it means Albuquerque
has to take some police off the
streets’’—and if you have patrol cars,
you are going to have a lot of prob-
lems—then maybe by the fact that we
are forced to consider it up front and
not ignore it, as we probably did in
that case, if we are forced to take this
up, it means that we have to con-
sciously consider this when we are con-
sidering putting it in.

We may want to see, in our wisdom,
that it is fair we take half the expense.
We can moderate it like that. | am sure
the distinguished Senator from New
Mexico would agree that too often in
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the past, we have passed things like
this and just said, ‘‘States, do it; that’s
that, take care of that, go ahead and do
it.”” It has gotten to be such a burden
on the States and local communities,
they no longer can just absorb what we
throw at them.

All this says is we can still throw it
at them, we still can say you have a re-
quirement, you have to meet it, it is
Federal law and do it. But we have to
do it after knowing the costs and hav-
ing voted affirmatively to force them
to do that, and we have to go on record
saying that is what you have to do.

Mr. BINGAMAN. Mr. President, let
me just respond and be sure the Sen-
ator understands my point. We are also
saying in the bill that it is out of order
to consider any bill where the Federal
Government does not pay 100 percent of
the cost; any bill that imposes an obli-
gation on State and local government,
where the Federal Government does
not pay 100 percent of the cost, that is
out of order.

Now, you are right, we can come to
the floor and we can vote to waive the
point of order. But we are putting in
law a statement that it is out of order
for us to consider any piece of legisla-
tion unless we, the Federal Govern-
ment, are paying 100 percent of the
cost.

Mr. GLENN. That is correct, up to a
point, unless we authorize—this applies
to authorizing legislation only now. If
the appropriators then come along and
say, “Well, we have a lot of other con-
siderations. We had to up the Army,
Navy, Marine Corps’—whatever—‘‘we
can’t afford this, we can do half of
this,”” we try to work that out with the
States.

In the authorizing legislation, you
will have to provide for the Federal
mandate or a point of order would lie.
Then the waiver vote would determine
whether, in spite of that, if you are not
providing the money for it and you
want to take it up anyway, then you
have that option and the Senate does
not lose its ability to do that.

Mr. BINGAMAN. Mr. President, let
me say | think | understand that, and
if I was on the Appropriations Commit-
tee, | probably would think this was a
great piece of legislation, because it
would mean everybody would go to the
Appropriations Committee, to an even
greater extent than they do now, when
they want to see something legislated.

This goes to the authorizing commit-
tees, and this says if you were to put
together a piece of legislation that said
everyone who has an airport in the
country will put in metal detectors and
the Federal Government will pay 90
percent and States will pay 10 percent,
or localities will pay 10 percent, who-
ever owns the airport will pay 10 per-
cent, that legislation is out of order.

You are right, under this procedure,
you can come to the floor and you can
waive the point of order, but the way
you have to draft it here, it is out of
order for us to consider that legisla-
tion.
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Let us suppose the Commerce Com-
mittee, which I assume would have ju-
risdiction, wanted to bring a bill to the
floor which had a sharing of cost be-
tween the Federal Government, State
government and local government that
involved air traffic safety. That would
be out of order. Now, you say OK, well,
you can waive the point of order. | am
just getting to the point of should we
be writing into law a statement that it
is out of order for Congress to consider
legislation unless we at the Federal
level are proposing to pay 100 percent
of the cost.

Mr. KEMPTHORNE addressed the
Chair.
The PRESIDING OFFICER (Mr.

DEWINE). The Senator from Idaho.

Mr. KEMPTHORNE. Yes. That is a
major portion of this bill. That is what
this is about. It says that we ought to
pay that. And if not, we ought to have
the appropriate rationale so that a ma-
jority vote, a simple majority would
say no, we are going to waive that.

A couple of points. The Senator said
that this is placed on the authorizers.
After a great deal of discussion, we felt
that was most appropriate because the
mandates come from the authorizing
committees. They do not come from
the appropriations committees. This
puts that responsibility on the author-
izers. It will probably cause them to
have to work more closely with the ap-
propriators, which | think is a plus.

You say other than ruling it out of
order, could not we just have the infor-
mation made available to us to help us
in our decisionmaking. But that, to
me, is a damage report. We want to
stop the damage. And we talk about
the responsibilities. Again, we would
have that information. Yes, we should
pay for it. But if we do not, again, you
can come and seek that waiver. The
point of order, though, is not self-initi-
ated. It must be placed by a Senator.

Mr. BINGAMAN. | understand that.
But | am just saying that if a reporting
committee, if the Commerce Commit-
tee determined that there was a com-
pelling national interest for us to have
metal detectors at our airports around
the country and that the appropriate
sharing of cost was 90 percent by the
Federal Government, 10 percent by the
person who owns the airport—and
clearly we should require them to get
the report as to what this is going to
cost, what it is going to cost States
and localities, what it is going to cost
everybody up and down the line. But
once they get that information, if they
still believe there is a compelling na-
tional interest, should they have to,
when they bring that bill to the floor,
face the statutory provision you are
putting here which says it is out of
order to consider this bill?

Mr. KEMPTHORNE. Mr. President,
to the Senator | would say that a com-
mittee could determine that they
wanted to do a 90-10 split on the cost.
Now, because they do not provide 100
percent of the funding, yes, a point of
order could be made against that au-
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thorizing bill. But they could come to
the floor and say this legislation clear-
ly spells out that we are going to pro-
vide 90 percent of the funds; 10 percent
will be matched by the local commu-
nities. And you could then hold up a se-
ries of letters from mayors around the
country saying we think this is good;
we support this legislation. And | think
you would have an excellent chance of
getting a waiver of the majority of
Senators to say we agree on this par-
ticular one. Go forward.

Mr. BINGAMAN. | guess, Mr. Presi-
dent, the point | am trying to make is
that | think that is an appropriate and
necessary and essential part of the dis-
cussion that ought to take place when
that bill comes out on the Senate floor.
I just do not know that I like the idea
of putting in law a statement that it is
out of order for us to consider the bill.
I think it might be appropriate to say,
if they get the studies done, if they de-
termine and they say in their report
that there is a compelling national in-
terest that requires this to happen,
then the Senate can agree or disagree
and the Senate can say we do not be-
lieve it. We think this has to be amend-
ed; the Federal Government should pay
100 percent, not just 90 percent.

That is what ought to happen in the
debate on the bill. It should not be pro-
cedurally inappropriate or wrong for
the Congress to consider legislation
that imposes some share of the cost on
State and local government in some in-
stances where there is a compelling na-
tional interest, it seems to me.

Mr. KEMPTHORNE. Mr. President, |
respect the Senator’s view on this.
Now, we will probably disagree, but |
respect what the Senator is saying.
Congress has a bad habit of not picking
up the tab on orders that it places, and
so this | think is going to help us with
this fundamental realignment of the
partnership. | do not think this is an
overly burdensome requirement. |
truly do not. And | think 63 Senators
are saying, yes, we think this the way
we should be going on this.

Mr. BINGAMAN. Mr. President,
could | ask the Senator one other ex-
ample that has occurred to me. There
is a bill that Senator INOUYE and Sen-
ator McCAIN had been considering in
the last Congress—I believe they intro-
duced it. They certainly had various
hearings on it—to put in place a more
extensive regulatory mechanism for
controlling gaming on Indian land.

This legislation, of course, would
make that out of order. Any bill that
imposed an additional cost on the trib-
al government would be out of order
under your legislation, as | understand
your legislation, because you would be
saying, if you want to engage in gam-
ing on Indian land, you have to do cer-
tain things to ensure that organized
crime does not get involved, that peo-
ple who gamble at your facilities are
treated fairly, et cetera, et cetera.

Now, am | confused on this? As | un-
derstand the bill pending before the
Senate today, it would say that bill is
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out of order. If that bill comes to the
Senate floor, a point of order can be
raised that that bill is out of order be-
cause it requires tribal governments
that want to participate in gaming to
incur costs.

Mr. KEMPTHORNE. Mr. President,
in response to that, | cannot stand here
and tell the Senator that there is an
easy, quick answer to that. We would
have to go through the example. We
would have to determine is this a re-
quirement that is now being put on the
tribes? Is there a cost to that? Does the
authorizing committee determine that
there is a mandate in that new require-
ment? What is the cost of that man-
date? Does it in fact exceed $50 million
or is there any cost at all to the tribes
to carry this out?

There are many, many hypothetical
situations. But | come back to the
point that this is a process, a process
that states that as we now proceed—
and we will encounter some of these is-
sues—we now know how we would pro-
ceed. We know the process. We would
know that we can seek a waiver of a
point of order. We know that after
doing this for a few sessions we will
begin to establish some precedents on
what does and does not come under
this department of the mandates.

So, again, | believe that the process
is in place and there is not going to be
a quick and easy answer on all
hypotheticals. But at least we know
how we would get to the ultimate con-
clusion.

Mr. GLENN. Mr. President, it is a
good example because it is a very com-
plex one. It gets into a lot of ramifica-
tions of tribal law, our overriding In-
dian affairs legislation, and so on. So it
is a very good example. But in that
case, if the cost to the tribal areas was
estimated to be more than $50 million,
then a point of order could be brought
and all the point of order would say is
it is more than $50 million so we should
consider this legislation here in the
Chamber. It will not be eliminated
from consideration. And then the Sen-
ate would work its will and the Senate
would either decide it is good for In-
dian lands or it is not. This legislation,
once you reach that point, would not
have anything to do with it. It would
be strictly on the merits of Indian
gaming and what you want to do in
other areas.

While | have the floor, too, another
thing | wanted to make absolutely
sure, the Senator from New Mexico re-
ferred several times to the point of
order. | almost got the impression that
he thought the point of order, anything
over a $50 million cost to State and
local governments would automati-
cally have a point of order regardless of
whether somebody brought it up or
not.

Some Senator would have to come to
the floor and bring up and invoke that
point of order and then it would re-
quire then a waiver vote. And if any
Senator, | would say to my friend,
thinks it is that important that he
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wants to challenge this, then we better
take it up. We would be doing it with
the best estimates that we possibly can
have. It is a forcing mechanism to
force the Senate to consider the costs
up front, which we have not done be-
fore, and make a forcing mechanism to
do that, still with a protection, as a
way of saying, yes, this bill comes on
the floor with a majority vote no mat-
ter what the cost so we can consider it.

Mr. President, I will not belabor the
issue. | do appreciate the answers to
the question. | guess my concern, very
simply, is that it is more than an en-
forcement mechanism. It puts into
statute a presumption that any pro-
posed law that comes to the Senate
floor that requires a State or a locality
or an Indian tribal government to
incur some cost—that any of those
bills are out of order, that they are in
some way wrong, and that that pre-
sumption has to be overcome in order
for us to proceed to consider the bill.

I do not know that all those bills are
inappropriate. | do not think the tax-
payers, if we get around to passing leg-
islation governing gaming on Indian
land—I do not think it is necessarily
appropriate that the taxpayers fund 100
percent of the costs of ensuring that
gaming is done appropriately. It is pos-
sible that the Indian tribal government
should pick up some portion of that
cost.

So | do not know that the idea of
passing a bill that says it is out of
order to consider any legislation that
the Federal Government does not pay
100 percent of is necessarily the right
way to go. | think we will have a
chance to explore this more this after-
noon and this evening and tomorrow.
Maybe next week. But | did want to at
least make that point.

I have some other questions on other
parts of the bill which I will be glad to
raise later.

Mr. President, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from ldaho.

Mr. KEMPTHORNE. Mr. President, |
appreciate these well thought out
ideas. It is very apparent that the Sen-
ator from New Mexico has been going
through this bill and just truly under-
standing the impact and the ramifica-
tions of this. So, again, | appreciate
that. We hope to see that sort of dis-
cussion continued.

I see the good Senator from Min-
nesota is here and look forward to his
comments.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. GRAMS. Mr. President, | rise
today to voice my strong support for
Senate bill 1, the Unfunded Mandate
Reform Act of 1995, and to commend
my colleague from ldaho for bringing
this legislation to the floor. I am hon-
ored to cosponsor S. 1 in the 104th Con-
gress, and | am honored to make my
first statement as a U.S. Senator on
behalf of this critically important leg-
islation.
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To illustrate the severe problems
caused by unfunded Federal mandates,
I would like you to imagine you have a
distant cousin. He us